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COMMON LAW RULES 


For the Government of Trial Courts in Common Law 
Cases as Adopted by the Supreme Court of Florida 
On April 27, 1936 and Amended on September 
18, 1936, and Effective October 1, 1936 


Editor’s Note: 

With a desire to be of as great service as possible to the lawyers of Florida and 
for their convenience we have combined the original promulgation of the rules for com- 
mon law practice adopted by the Supreme Court on April 27, 1936, and the amend- 
ments thereto made September 18, 1936, and are printing the same below together with 
the forms adopted therewith. 

We are indebted to Claibourne M. Phipps for editing and proof reading these rules. 
Mr. Phipps was the chairman of the original Committee appointed by the Florida State 
Bar Association to draft the proposed rules and has been more recently designated 
by the Supreme Court as the chairman of a special committee under the direction of 
the Court for the purpose of giving further study and consideration to these rules in 


their actual practice and of making recommendations to the court. 
There have been several corrections in these rules since their original publication. 
These corrections have in every case been specifically approved by the Court prior to 


publication. 


These rules, therefore, may be accepted as final and official in form. 


COMMON LAW RULES 


RULE 1 
Court and Judge Synonymous 


Wherever in these rules reference is made 
to the court the same shall be construed 
to apply to a judge thereof whenever the 
context shall require or permit. 

RULE 2 
Presiding Judge 

When there be more than one judge of a 
trial court, the judge longest in continuous 
service and able to act shall be the presid- 
ing judge for administrative purposes, and 
the judges of such court may provide by lo- 
cal rule for the distribution of the work 
of such court to the judges thereof. 

RULE 3 
Attorneys—not to be sureties 

No attorney or other officer of court 
shall enter himself or be taken as bail or 
surety in any proceeding in court on pain of 
being considered in contempt and, if the 
attorney represent the plaintiff, the pro- 
ceedings may be dismissed. 


RULE 4 
Attorneys—To Vouch Authority 
Every ‘attorney appearing on behalf of a 
party to a cause may be required by an or- 
der of court to vouch for his authority to 


represent such party and to give the address 
of such party. 

RULE 5 
Time—Reckoning 


In all cases in which any particular num- 
ber of days, not expressed to be clear days, 
is allowed or prescribed, the same shall be 
reckoned exclusive of the first day and in- 
clusive of the last day unless the last day 
shall fall on Sunday or on New Year’s Day, 
the Fourth of July, Labor Day, Armistice 
Day, Thanksgiving Day or Christmas Day, 
in which case the time shall be reckoned ex- 
clusive of that day also; provided, however, 
that in all cases where the period of time 
is less than one week any Sunday or any 
such holiday intervening shall be excluded in 
the calculation. 

RULE 6 
Stipulation—How effected 

(a) No private agreement or consent be- 
tween parties or their attorneys in respect 
to the proceedings in a cause shall be of 
any force before the court, unless the evi- 
dence thereof shall be in writing, subscribed 
by the party or his attorney, against whom 
it is alleged. 

(b) Parol agreements may be made before 
the court. 


| 
| 
; 
| 
i 


306 FLORIDA LAW JOURNAL 


RULE 7 
Term Time and Vacation—Distinction 
Abolished 

Unless otherwise expressly provided by 
statute or these rules there shall be no dis- 
tinction between term time end vacation as 
to pleadings or proceedings before trial. 

RULE 8 
Motions to be Written 

Motions required by law or these rules 
and not made in open court shail be in writ- 
ing and due notice given to the opposite 
party. 

RULE 9 
Hearings—Notice of 

Hearings requiring notice shall be had 
only after reasonable notice, but no such 
hearing shall be had except on five (5) 
days written notice when the opposing at- 
torney resides without the county wherein 
such hearing shall be had. 

RULE 10 
Notices—Effect of—How Served—Computa- 
tion of Time 

(a) Notice by or to or service upon an at- 
torney of record shall have the same fore? 
and effect as personal notice by or to or 
service upon the party represented by such 
attorney. 

(b) Notices, copies and other papers to be 
served upon a party, other than original 
process, may be served by delivery to the 
party or his attorney of record or by send- 
ing the same by mail to such party or his 
attorney of record at his usual postoffice 
address, unless otherwise expressly provided 
by these rules, and such service when proved 
by affidavit of mailing shall be prima facie 
sufficient. 

(c) Where notice in any matter is given 
by mail, the time of the notice shall be com- 
puted from the day after the same is de- 
posited in the post office. 

RULE 11 
Clerk’s Docket 

The clerk shall keep a general docket for 
common law cases in which all causes shall 
be entered upon the institution of suit. 
He shall enter in this docket all cases not 
entitled in equity. He shall also make memo- 
randum entries showing the progress of the 
cause. 

RULE 12 
Process—May Issue Without Separate 
Praecipe 

Summons ad respondendum may _ issue 
without separate praecipe upon the filing of 
a declaration in personal actions; and in ac- 
tions commenced by filing an affidavit, as 
in attachment, or replevin, it shall not be 
necessary to file a separate praecipe for a 
summons, but appropriate process shall is- 
sue without such praecipe. 

RULE 13 
Process — How Issued — Sheriff’s Return — 
Alias and Pluries Summons 

(a) All process, when not otherwise pro- 

vided by these rules or by law, shall be made 


returnable to the next rule day thereafter 
unless there shall not be ten days interven- 
ing between the day of the issuing of the 
same and the next rule day, in which case 
same shall be returnable to the rule day 
in the next succeeding month. Where there 
be more than one defendant the clerk shall 
issue as many writs of summons against the 
several defendants as directed by the plain- 
tiff or his attorney. When any summons shall 
be returned not executed, or improperly ex- 
ecuted as to any defendant, the plaintiff 
shall be entitled to another summons against 
such defendant or defendants as often as re- 
quired until due service is made. 

(b) Alias or pluries process may be issued 
at any time upon demand of plaintiff or his 
attorney. 

RULE 14 
May Proceed Against Those Served 

Where suit is brought against two or more 
defendants, and the summons is served on 
one or more, but not on all, and the sheriff 
returns that the defendant not served does 
not reside in the county, the plaintiff may 
proceed against the defendant served, not- 
ing the fact of non-service on the absent de- 
fendant, and if he recover judgment, it may 
be entered up against the defendant served, 
noting the fact of non-service as aforesaid, 
which may be enforced against the property 
of the defendant against whom the judgment 
is entered, and the joint property of the de- 
fendants named in the writ; nothing herein 
shall be construed to prevent the plaintiff 
from bringing suit thereafter against any de- 
fendant not served for the same claim or de- 
mand; but the plaintiff shall have satisfac- 
tion of only one judgment rendered for the 
same cause of action. Or the plaintiff may, 
at his option, order additional originals and 
copies to be directed to the sheriffs of the 
counties in which the other defendants re- 
side to be served and returned according to 
law. Section 2809 Rev. Gen. Stat., Sec. 4496 
Comp. Gen. Laws. e 

RULE 15 
Declaration—When to be Filed—Dismissal 

All declarations shall be filed on or before 

the rule day to which process is returnable. 


If not thus filed no default for want of ap-— 


pearance shall be entered. If the declara- 
tion be not filed on the next succeeding rule 
day thereafter the cause shall stand dis- 
missed at the cost of the plaintiff and the 
clerk may enter an order accordingly unless 
further time be allowed by the court upon 
motion duly made or agreed to by stipula- 
tion filed. 
RULE 16 
Declaration—Attaching Copy of Cause of 
Action 
(a) All bonds, notes, bills of exchange, 


.covenants, contracts and accounts upon 


which suit may be brought or a copy there- 
of or a copy of the portions thereof material 
to plaintiff’s cause of action shall be filed 
with the declaration and shall be taken and 
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considered as a part thereof. If such ex- 
hibit or copy be not so filed the defendant 
shall not be bound to plead to the declara- 
tion until a copy thereof shall have been 
served upon him and filed in the cause in 
which event he shall be held to plead at the 
next rule day thereafter provided ten days 
shall intervene. 

(b) In the event the plaintiff shall attach 
or file a copy of only a portion of the in- 
strument upon which his cause of action is 
Lased the defendant may move the court to 
require the plaintiff to deliver to him a 
copy of the entire instrument and if the 
court shall so order the defendant shall not 
be bound to plead until ten days after the 
delivery of the copy of said instrument; 
provided, however, that such copy shall not 
be filed in said cause or become a part of 
the record thereof save by order of court. 

(c) In the event such copy of the cause of 
action or material portion thereof be not 
filed with the declaration or served upon 
the defendant on or before the rule day suc- 
ceeding the filing of the declaration, the 
cAuse shall stand dismissed upon the rule 
day and the clerk shall enter an order ac- 
cordingly 
RULE 17 
Nominal and Representative Parties— 

Not An Issue 

In all actions by and against executors or 
administrators, or persons authorized by 
statute to sue or be sued as nominal part’es, 
the characver in which the plaintiff or de- 
fendant is stated on the record to sue or 
be sued, shall not in ony case be considered 
as an issue, unless specially denied. 

RULE 18 
Partnership and Agency Relationship— 
Admitted When Not Denied 

Whenever, in any action, the plaintiffs or 
defendants in their pleadings shall allege 
that the plaintiffs or defendants were part- 
ners, or that either of the parties and any 
third person were partners, or that as such 
partners they used any particular partnership 
name or style, or whenever such pleadings 
shall allege the relation of principal and 
agent or master and servant, as between any 
persons, such averments shall be taken to 
be true unless expressly denied by the op- 
posing party. 

RULE 19 
Declarations—In Actions for Trespass to 
Land, ete. 

In actions for trespass to land, the close 
or place in which, etc., must be designated 
in the declaration by name or abuttals, or 
other description, in failure whereof the 
plaintiff may be ordered to amend with 
costs, or to give such particulars as the 
court may think reasonable. 

RULE 20 
Demurrers—When Filed. 

Demurrers to declarations or other plead- 
ings shall be filed within the same time as 
is prescribed with respect to pleas or other 


subsequent pleadings. No certificate or affi- 

davit shall be required in any demurrer. 
RULE 21 

Defensive Pleadings—When Filed. 

All pleas, demurrers or other defensive 
pleadings to the declaration shall be filed 
at the rule day next succeeding that upon 
which the declaration is required to be filed. 


RULE 22 


Sham Pleas 
If the plaintiff in an action ex contractu 
or of replevin deems any plea filed by a 
defendant to be a sham he may, before said 
cause is set for trial, move to strike such 
plea and the court, upon not less than five 
days notice, shall hear said motion, taking 
the evidence of the respective parties, and 
if the motion be sustained the plea shall be 
stricken. If there be no other plea on 
file default judgment shall be entered. 
Such motion to strike shall be sworn to 
and shall set forth fully the facts on which 
the plaintiff relies, and may be supported 
by affidavits. No traverse of the motion 
shall be required of the defendant. 
RULE 23 
Pleas in Abatement—When Not Allowed 
No plea in abatement for the non-joinder 
of any person as defendant shall be allowed, 
unless it shall be stated in such plea that 
such person is resident within the jurisdic- 
tion of the court, and unless the place of 
residence of such person shall be stated with 
convenient certainty in an affidavit verify- 
ing the same. 
RULE 24 
Pleas in Abatement—For Misnomer 
No plea in abatement for a misnomer shall 
be allowed in any personal action, but in 
such case the defendant shall be at liberty 
to require the declaration to be amended at the 
cost of the plaintiff by inserting the right 
name upon an order of the court, founded on 
an affidavit showing the right name; and 
in case such application shall be denied, the 
costs of the same shall be paid by the party 
applying. The plaintiff in all such cases of 
misnomer, where the true defendant has 
been served, or has appeared, shall have the 
right to amend his declaration and writ by 
inserting the right name upon the order of 
the court. 
RULE 25 
Pleas, Effect of—In Actions Upon Simple 
Contract—In Actions Against Carriers 
(a) In all actions on simple contract, ex- 
cept as hereinafter excepted, the plea of 
non assumpsit, or a plea traversing the con- 
tract agreement alleged in the declaration, 
shall operate only as a denial in fact of the 
express contract, promise or agreement al- 
leged, or of the matters of fact from which 
the contract, promise or agreement alleged 
may be implied by law. 


Exempli Gratia: In an action on a war- 


ranty, such pleas will operate as a denial of 
the fact of the sale and warranty having 
been given, but not of the breach; and in an 
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action on a policyy of insurance, of the sub- 
scription to the alleged policy by the de- 
fendant, but not of the interest, of the com- 
mencement of the risk of the loss, or of the 
alleged compliance with warranties. 

(b) In actions against carriers and other 
bailees for not delivering or not keeping 
goods safe, or not returning them on re- 
quest, and in actions against agents for not 
accounting, such pleas will operate as a de- 
nial of any express or implied contract to 
the effect alleged in the declaration, but 
not of the breach. The plea of “never was 
indebted” shall be applicable to the declara- 
tions embraced in forms from one to twelve 
inclusive, as prescribed in Section 2648 Rev. 
Gen. Stat. (Section 4312 Comp. Gen Laws) 
and to those of a like nature, embracing gen- 
erally causes of action which constitute the 
foundation for an action of debt on simple 
contract, except bills of exchange and prom- 
issory notes. To such causes of action the 
plea of non assumpsit shall be inadmissible, 
and the plea of “never was indebted” shall 
operate as a denial of those matters of fact 
from which the liability of the defendant 
arises. 

Exempli Gratia: In actions for goods bar- 
gained and sold, or sold and delivered, the 
plea will operate as a denial of the bargain 
and sale, or sale and delivery, in point of 
fact; in the like action for money had and 
received, it will operate as a denial both of 
the receipt of money and the existence of 
those facts which make such receipt by the 
defendant a receipt to the use of the plain- 
tiff. 

RULE 26 
Pleas—In Actions on Notes, etc. 

In all actions upon bills of exchange and 
promissory notes, the plea of non assumpsit 
and “never was indebted” shall be inadmis- 
sible. In such actions, therefore, a plea in 
denial must traverse some matter of fact. 
Exempli Gratia: The drawing, or making, 
or indorsing, or accepting, or presenting, or 
notice of dishonor of the bill or note. 

RULE 27 
Pleas in Confession and Avoidance—Actions 
ex Contractu 

In every species of action on contract, all 
matters in confession and avoidance, includ- 
ing not only those by way of discharge, but 
those which show the transaction to be 
either void or voidable in point of law, on 
the ground of fraud, or otherwise, shall be 
specially pleaded. 

Exempli Gratia: Infancy, coverture, re- 
lease, payment, performance, illegality of 
consideration, either by statute or common 
law, drawing, indorsing, accepting, etc., bills 
or notes by way of accommodation, set-off, 
mutual credit, unseaworthiness, misrepresen- 
tation, concealment, deviation, and various 
other defenses, must be specially pleaded. 

RULE 28 
Pleas—In Actions on Specialties and Cove- 
nants 


In actions on specialties and covenants, 
the plea of non est factum shall operate as 
a denial of the execution of the deed in 
point of fact only, and all other defenses 
shall be specially pleaded, including matters 
which make the deed absolutely void, as well 
as those which make it voidable. 


RULE 29 
Plea of Nil Debet 
The plea of nil debet shall not be allowed 
in any action. 
RULE 30 
Payment—To be Pleaded 
Payment shall not in any case be allowed 
to be given in evidence in reduction of dam- 
ages or debt, but shall be pleaded in bar. 
RULE 31 
Plea of Non Detinet—In Replevin—In Other 
Actions 
In actions for detaining property, the plea 
of non detinet shall operate as a denial of 
the detention of the property by the defend- 
ant, but not of the plaintiff’s property there- 
in, and no other defense than such denial 
shall be admissible under that plea. This 
rule does not apply to actions for the re- 
plevin of property under the statutes of 
this state. 
RULE 32 
Plea of Not Guilty—What in Issue 
In action for torts, the plea of not guilty 
shall operate as a denial only of the breach 
of duty or wrongful act alleged to have been 
committed by the defendant, and not of 
the facts stated in the inducement, and no 
other defense than such denial shall be ad- 
missible under that plea; all other pleas in 
denial shall take issue on some particular 
matter of fact alleged in the declaration; 
and where in the declaration the breach of 
duty or wrongful act is alleged to have been 
committed by defendant through the agency 
of any other person or thing the alleged 
relationship between the defendant and that 
other person or thing shall not be put in 
issue by the plea of not guilty. 
RULE 33 
Pleas in Confession and Avoidance—In Tort 
Actions 
In tort actions all matters in confession 
and avoidance shall be pleaded specially as 
in actions on contract. 
RULE 34 
Plea of Not Guilty—In Actions for Trespass 
to Land 
In actions for trespass to land, the plea 
of Not Guilty shall operate as a denial that 
the defendant committed the trespass al- 
leged in the place mentioned, but not as a 
denial of the plaintiff’s possession of that 
place, which, if intended to be denied, must 
be traversed specially. 
RULE 35 
Plea of Not Guilty—In Actions for Taking, 
Damaging or Converting 
In actions for taking, damaging, or con- 
verting the plaintiff’s goods, the plea of 
Not Guilty shall operate as a denial of the 
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defendant having committed the wrong al- 
leged, by taking, damaging or converting 
the goods mentioned, but not of the plain- 
tiff’s property therein. 
RULE 36 
Pleas of Matter Arising After Commence- 
ment—When Allowed 
A plea containing a defense arising after 
the commencement of the action may be 
pleaded together with pleas of defense aris- 
ing before the commencement of the action; 
provided, that the plaintiff may confess such 
plea, and thereupon shall be entitled to the 
costs of the cause up to the time of the 
pleading of such first mentioned plea; pro- 
vided such plea be filed by all defendants. 
RULE 37 
Pleading—Time for When Regular Order 
Interrupted 
In all cases in which the regular order of 
pleading be varied or interrupted by the ac- 
tion of the court in striking out or ruling 
upon any pleading or in any other manner, 
and the time for pleading and subsequent 
course of proceeding in such case be not 
provided for under the rules or by law, the 
court shall fix the time for pleading in his 
discretion, conforming as near as may be 
to the general rules as to time of pleading. 
RULE 38 
Joinder of Issue Abolished 
No joinder of issue upon any demurrer, 
plea or subsequent pleading shall be re- 
quired. Where any plea, replication or sub- 
sequent pleading shall be filed making af- 
firmative allegations against the opposite 
party, in the absence of any pleading filed 
directed thereto the same shall be considered 
as denied and issues made accordingly. 
RULE 39 
Replication and Rejoinders—When Filed 
If any plea or subsequent pleading require 
a replication, rejoinder or other answer, the 
replication shall be filed on the rule day 
next succeeding that upon which the plea 
shall have been filed, and the rejoinder or 
other answer shall be filed by the rule day 
after the filing of the replication or other 
subsequent pleading requiring an answer. 
RULE 40 
Demurrer—Confession by Amendment 
Upon demurrer to any pleading, the oppo- 
site party may admit the cause of demurrer 
by filing an amended pleading, which shall 
do away with the cause of demurrer. 
RULE 41 
Pleadings—Repetitious—Not Allowed 
In case of several counts on the same 
cause of action, the court may strike out 
such counts as it deems unnecessary or im- 
proper. Several pleas, replications or sub- 
sequent pleadings, or several avowries or 
cognizances founded on the same ground of 
answer or defense shall not be allowed ex- 
cept in cases where it may appear to the 
court to be proper for determining the real 
question in controversy between the parties 
on its merits. In case of the violation of 


this rule, the court may order a reformation 
of the pleading on such terms as to costs 
and otherwise as he may think fit. 
RULE 42 
Protestation, Actionem non and Precludi 
non—Not Necessary 

No protestation shall hereafter be neces- 
sary in any pleading. All pleas, replications, 
and subsequent pleadings pleaded without the 
formal parts of an actionem non or precludi 
nen, or the like effect, or any prayer of 
judgment, shall be taken, unless otherwise 
expressed, as pleaded respectively in bar of 
the whole action, or in maintenance of the 
whole action. 

RULE 43 
Amendment of Pleadings—Copy to 
Opposing Counsel 

(a) When pleadings be amended as of 
course after appearance a copy of the 
amendment shall be served upon the oppo- 
site party or his attorney and unless other- 
wise ordered by the court he shall plead 
thereto upon the next succeeding rule day; 
provided ten days shall intervene after the 
service of such copy; otherwise upon the 
next succeeding rule day. 

(b) When any party shall amend any 
pleading otherwise than as of course, the 
Court may require the party so amending 
to furnish copy of such amendment thereof 
to opposing counsel and may fix the time 


within which said pleading as amended 
shall be answered. 
(c) After any amendment, unless new 


pleading be filed, the former pleading of the 
adversary shall stand to the pleadings as 
amended. 
RULE 44 
Amendments by Interlineation 
All amendments by interlineation must be 
approved in writing by the court on the 
margin. 
RULE 45 
Amendment of Writ—For Non-Joinder of 
Plaintiff 
Whenever the plaintiff shall amend the 
writ, after notice by the defendant, or a plea 
in abatement for a non-joinder under Sec- 
tion 2566 Rev. Gen. Stat. (Section 4206 
Comp. Gen. Laws) he shall file a consent in 
writing of the party or parties whose name 
or names are to be added, and give notice 
thereof to the defendant, and the pleadings 
de novo authorized by said section shall be 
filed by the next rule day thereafter if fif- 
teen days shall intervene between such notice 
and such rule day, and if not, then by the 
next succeeding rule day. 
RULE 46 
Amendments for Non-Joinder and Misjoinder 
—Orders on, After Notice—Further 
Pleading 
The orders authorized to be made for non- 
joinder or misjoinder of plaintiffs by Sec- 
tion 2566 Rev. Gen. Stat. (Section 4206 Comp. 
Gen. Laws) and for misjoinder of defend- 
ants authorized by Section 2568 Rev. Gen. 
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Stat. (Section 4208 Comp. Gen. Laws) may 
be made by the Court upon notice to the 
defendants and the Court in granting the 
same may in addition to such terms as he 
may impose as to the amendment of plead- 
ings, also prescribe the time for the filing 
of any pleadings, if such pleadings are 
necessary to bring the cause to issue. 
RULE 47 

Amendment of Writ. 

In case amendments of the writ in any ac- 
tion be made under Section 2592 Rev. Gen. 
Stat. (Section 4232 Comp. Gen. Laws) no- 
tice that such amendment is made shall be 
given to the defendant, and the defendant 
notwithstanding such amendment, shall not 
in such case have any further time for 
pleading or entering his appearance in the 
action. 

RULE 48 
Death of Sole Plaintiff—Revivor 

In case of the death of a sole plaintiff, 
when the action survive, such suit may be 
revived by order of court at any time upon 
notice of hearing upon the petition of the 
legal representative or successor in interest 
of the decedent or upon the petition of any 
defendant, which petition shall suggest the 
death of the plaintiff and be supported by 
copy of letters testamentary or of adminis- 
tration, or order declaring no administration 
necessary or other document showing the 
party to be substituted to be the successor 
in title. Upon such petition being granted 
the defendants not so petitioning shall have 
twenty days thereafter in which to take 
issue upon such suggestion and the cause 
shall proceed pursuant to Section 2572 Rev. 
Gen. Stat. (Section 4212 Comp. Gen. Laws). 


RULE 49 
Death of Defendant—Revivor— Notice— 
Other Methods. 


(a) In case of the death of any defendant 
when the action survives and the cause 
may be revived by giving notice to the le- 
gal representative as provided by Section 
2572 Rev. Gen. Stat. (Section 4213 Comp. 
Gen. Laws), such notice shall require the 
executor or administrator to appear and de- 
fend said action on the rule day following 
ten days after service of such notice upon 
him and that in default of his so doing 
judgment will be taken against him as such 
executor or administrator. 

(b) An action against any defendant in 
case of his death may also be revived by 
filing an amended declaration against his le- 
gal representative and praecipe for sum- 
mons ad respondendum against him, or upon 
the petition of the legal representative that 
he be substituted as party defendant. 

(c) When any cause is revived against the 
legal representative and there be other de- 
fendants and a judgment is to be entered 
such judgment shall be as against those de- 
fending in their own right that of de bonis 
propriis and as against any one defending 
as a legal representative that of de bonis 


testatoris and as between the defendants 
their rights shall be the same as if in the 
same form. 

RULE 50 
Judgment—Default—When 

If upon the return day of the summons 
the defendant fail to appear, or if he be in 
default for failure to file any plea or sub- 
sequent pleading, a default may be entered 
against him at any time while such default 
continues, but he shall be at liberty to ap- 
pear, or file his plea or other pleading at 
any time until such default be entered. 

RULE 51 
Judgment—Default—When to be Entered 

If a defendant fail to appear, plead or 
demur at any time provided by law or fixed 
by the court the plaintiff may cause a de- 
fault to be entered by the court or by the 
clerk, against the defendant. Such default, 
if entered by the clerk, shall be entered on 
the day following the rule day on which such 
default occurs or the day following the next 
rule day thereafter if such default occur 
prior to a rnle day. 

RULE 52 
Judgment Final Upon Default 

Judgments final consequent upon the en- 
try of defaults, for want of appearance, or 
for want of plea, may be entered on the 
same day that the default is entered, as 
well as any subsequent day as authorized by 
law. In cases where the action is upon an 
open account or other contract for the pay- 
ment of money not in writing, no judgment 
upon default shall be entered by the clerk 
until after filing of the proofs required by 
law (Section 2622 Rev. Gen. Stat. Section 
4288 Comp. Gen Laws) all of which shall be 
in writing and shall be filed with the pa- 
pers in the case. 

RULE 53 
Discontinuance—Effect on Set-Off. 

The plaintiff may at any time discontinue 
his cause in the clerk’s office by paying 
costs and entering a written discontinuance 
thereof. Such discontinuance shall not af- 
fect any claim asserted by the defendant by 
way of set-off but such defendant may pro- 
ceed to a trial on his claim on the pleadings 
as previously had or the court may upon the 
motion of either party or of its own motion 
order a repleader in order that such claim 
may be adjudicated. 

RULE 54 
Discovery 

(a) The court may upon the application 
by petition of either party order the discov- 
ery and production of books, papers or docu- 
ments in the possession or under the con- 
trol of the other party which may be neces- 
sary to enable the party making the appli- 
cation to frame his pleading. 

(b) The petition for such discovery shall 
state the facts and circumstances on which 
the discovery is claimed and shall be veri- 
fied by affidavit stating that the books, pa- 
pers or documents whereof discovery is 
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sought, are under the control or in the pos- 
session of the other party and that petition- 
er is advised by his counsel and verily be- 
lieves that the discovery of the books, pa- 
pers or documents mentioned in such peti- 
tion is necessary to enable him to draw his 
pleading. 

(c) A copy of the petition shall be served 
upon the opposite party and five days’ no- 
tice of the time and place of application for 
the order shall be given. 

(d) The order granting the discovery shall 
specify the mode in which the same is to be 
made, which may be either by requiring the 
party to deliver sworn copies of the docu- 
ments to be discovered, or by requiring him 
to produce and deposit the same with the 
clerk of the court in which the trial is to be 
had. The order shall also specify the time 
within which the discovery or deposit is to 
be made. 

(e) The order directing a discovery unless 
otherwise ordered shall operate as a stay 
of all other proceedings of the adverse party 
in the cause until such order shall have 
been complied with or vacated. The party 
obtaining such order shall have, after such 
compliance or vacation, until the next rule 
day to prepare his pleading, provided ten 
days intervene before the next rule day, 
and if not, then he shall have until the next 
succeeding rule day. The court may dismiss 
the cause or enter default for noncompli- 
ance with such order. 

(f) The Court may compel a party to dis- 
close the names of witnesses and their ad- 
dresses, if justice seems to require, upon 
such terms and conditions as the court may 
deem expedient, where the names of wit- 
nesses are in the exclusive possession of one 
party to the action. But no such order shall 
be made except after due notice and hearing 
upon a specific showing of special facts and 
circumstances adduced in support of the 
application, and burden in every case being 
upon the movant to demonstrate some real 
necessity in the interest of the administra- 
tion of justice for the making of an order 
under this sub-division. 

RULE 55 
Depositions—May Be Taken as in Equity. 

Depositions in actions at law may be taken 
as provided for the taking of depositions in 
suits in equity. 

RULE 56 
Trial. Docket—What Cases—When Sounded 

(a) When a cause shall be ready for trial, 
either plaintiff or defendant may, at least 
fifteen (15) days before the commencement 
of a term of the court, serve on the opposing 
party a notice in writing that the case is 
ready for trial and will be placed on the 
trial calendar at the next ensuing term. If 
such notice be filed fifteen days before the 
commencement of such term the clerk shall 
enter the case upon the trial docket. 

(b) The trial docket shall be sounded for 
the setting of cases for trial on the Tues- 


day before the opening day of said term, 
in the courtroom of said court at 2:00 P. M. 
or thereafter upon one week’s notice by the 
clerk to the parties, which sounding and set- 
ting of causes shall be by the judge, or by 
the clerk of said court. 

(c) Any case ready for trial, whether ar- 
riving at issue before or during the term, 
after fifteen days’ notice by any  attor- 
ney of record or the clerk of the court may 
at the discretion of the court be set for 
trial. 

RULE 57 
Cases When Set—Tried, Continued or 
Dismissed 

When a cause is duly set for trial and is 
called in its order, the same must be tried, 
continued or dismissed; but by consent the 
cause may be placed at the foot of the dock- 
et to be again called if there be time for the 
further calling of the docket. 

RULE 58 
Continuances 

(a) A party applying for a continuance 
shall file a written motion stating fully and 
clearly all the facts which he conceives may 
entitle him in law to such continuance, 
which shall be sworn to. Such application 
shall be made as soon as the party making 
the same shall learn of the facts upon which 
the application is based and determine it to 
be necessary. 

(b) Copy of said: motion shall be served 
upon the attorneys of record for the oppos- 
ing party together with a notice of the time, 
the place and the judge before whom said 
motion will be called for hearing. 

(ec) No continuance shall be granted for 
any longer time than it affirmatively ap- 
pears the ends of justice require. 

RULE 59 
Attorney—Examination of Witnesses by One 

Only one counsel on each side shall con- 
duct the examination of witnesses, except by 
permission of the court. 

RULE 60 
Documentary Evidence—To Be Filed and 
Marked by Clerk 

When documentary evidence is introduced 
in a cause, it, shall be filed with the clerk, 
who shall endorse upon the same an identi- 
fying number or symbol, and shall be con- 
sidered in the custody of the court and not 
withdrawn except with written leave. 

RULE 61 
Evidence—Documentary—Handwriting— 
Proof of 

Any party offering in evidence any deed 
or instrument or writing, may prove the 
handwriting of the person executing such 
deed or instrument by any competent evi- 
dence or may prove the handwriting of the 
witnesses to such instrument (if there be 
such) by like evidence; or may prove the 
handwriting of either the makers or wit- 
nesses to such instrument by comparison 


thereof with other genuine handwriting of 
such makers or witnesses and thereupon said 
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instrument of writing shall be admitted in 
evidence. 
RULE 62 
Evidence—Documents—Duplicate Original— 
Proof of 


A carbon copy or other impress copy of 
any letter, telegram or document upon prop- 
er evidence that such copy was made at the 
same time as an imprint of the original and 
such original was duly sent or mailed for 
delivery shall be received in evidence with 
like force and effect as the original; pro- 
vided it be made to appear that the original 
is not within the custody or control of the 
party offering such copy and notice to pro- 
duce the same has been given to the opposite 
party. 

RULE 63 
Evidence—Books—Accounts 

Whenever a book of account or any loose- 
leaf sheet kept by scriveners entries or 
through bookkeeping or accounting ma- 
chines is proffered in evidence, the same 
shall be received in evidence as prima facie 
proof of the correctness of such account and 
the matters contained therein; provided that 
an inspection of the proffered book or sheet 
and the examination of the witnesses pro- 
duced by the person offering such evidence 
establishes that the books of account, 
sheets or other papers were kept in the 
ordinary course of business. 

RULE 64 
Depositions—Objections to Interrogatories 

Objections to interrogatories, or to the 
form in which they are conceived, must be 
assigned in writing before the commission 
issues, or the deposition is taken, and in all 
cases where objections are so made, the 
party whose interrogatories are objected to 
may have the judgment of the court there- 
on before the commission issues, by giving 
notice to the adverse party that on a given 
day he will apply to the court for his judg- 
ment upon the validity of the objections 
made. 


RULE 65 
Depositions—Objections to Execution of 
Commissions 

Objections to the execution of the commis- 
sion for taking depositions or the manner 
in which depositions are taken shall be made 
and disposed of before the parties go to 
trial, if the depositions shall have been re- 
ceived before the commencement of the trial, 
and if for any cause the depositions or any 
answers to interrogatories are quashed or 
suppressed, the court, if the justice of the 
case require, shall authorize the retaking of 
the deposition and allow time for that pur- 
pose. 

RULE 66 
Depositions—Answers to follow Interroga- 
tories 

In preparing depositions each interroga- 
tory shall appear immediately preceding its 
respective answer. 


RULE 67 
Depositions—When Opened 
Depositions returned to the clerk’s office 
may be opened at any time by consent of 
parties or upon the order of the court. 
RULE 68 
Costs to Adverse Party—For Allegations 
Not Proven 
Upon the trial, where there is more than 
one count, plea, avowry or cognizance, upon 
the record, and the party pleading fails to 
establish a distinct subject-matter of com- 
plaint in respect to each count or some dis- 
tinct ground of answer or defense in re- 
spect to each plea, avowry, or cognizance, a 
verdict and judgment shall pass against him 
upon each count, plea, avowry or cognizance, 
which he shall have so failed to establish, 
and he shall be liable to the other party for 
all costs occasioned by such count, plea, 
avowry or cognizance, including those of the 
evidence, as well as those of the pleading. 
RULE 69 
Costs—When Not Allowed 
No costs shall be allowed on taxation to 
a plaintiff upon any counts or issues upon 
which he has not succeeded, and the costs 
of all issues found for the defendant shall 
be deducted from the plaintiffs costs. 
RULE 70 
Costs—When Allowed Defendant 
When any nolle prosequi shall have been 
entered upon any count or as to part of any 
declaration, the defendant shall be entitled 
to and have judgment for his reasonable 
costs in that behalf. 
RULE 71 
Non-Suit—When 
The plaintiff shall in no case be com- 
pelled to submit to a non-suit, but if he 
desire to do so it must be done before the 
jury retires. 
RULE 72 
Executions 
Writs of fieri facias upon judgment shall 
issue upon the request of the plaintiff, his 
agent or attorneys, provided no execution 
shall issue on any judgment until the time 
for filing a motion for new trial has ex- 
pired, or, if a motion for new trial be filed, 
until after such motion shall have been dis- 
posed of by the court, except that execution 
may be issued upon special order of Court. 
RULE 73 
Judgment and Execution Docket—To be 
Kept by Clerk 
The clerk shall keep a judgment and ex- 
ecution docket. In this docket he shall enter 
the names of the parties (placing the names 
of the parties against whom judgments are 
rendered in alphabetical order), the charac- 
ter of the action, the date of the judgment, 
the amount of the judgment, specifying the 
debt, or damages, and costs, the date the ex- 
ecution issued and the date on which it is 
delivered to the sheriff. Under the head of 
“remarks” he shall also state the proceed- 


ings had and the returns made thereon, and 
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other matters of interest to the parties. 


RULE 74 
Exceptions Unnecessary—To Adverse Rul- 
ings—To Instructions to Jury 


(a) Upon all appellate proceedings in ac- 
tions at law the appellate court shall re- 
view, without exception having been taken 
in the trial court, any question of law in- 
volved in any adverse ruling, order, instruc- 
tion or thing whatsoever said or done at the 
trial or prior thereto or after verdict, which 
thing was said or done after objection made 
and considered by the trial court, 
and which affected the substantial rights of 
the party complaining and which is assigned 
as error and thereupon the appellate court 
may reverse, affirm or modify the judg- 
ment or order appealed from, and may set 
aside, affirm, or modify any and all the pro- 
ceedings subsequent to or dependent upon 
such judgment or order, and may, if proper, 
order a new trial. 

(b) It shall not be necessary for a party 
to object to the giving of any charge by the 
Court or to the refusal to give any charge 
requested in writing nor need the bill of 
exceptions state the objections reserved 
thereto. 

(c) In order to entitle the party against 
whom such ruling is made to have the same 


reviewed by the appellate court, it shall y 


not be necessary to object or except to any 
order granting or denying motions for new 
trials, directed verdicts, non suits, or judg- 
ments non obstante veredicto. 

(d) In every case where the trial court shal 
enter an order granting a motion for a new 
trial, the trial judge shall indicate in the 
order granting said motion the particular 
ground or grounds upon which said motion 
was granted, and upon writ of error to any 
such order granting a new trial, if taken 
under the statutes providing for writs of; 
error to orders granting new trials, no other 
grounds than those specified by the trial 
judge, as a basis for the order granting a 
new trial, shall be considered as arguable 
upon said writ of error. 

RULE 75 
Scire Facias—When Returnable 

All writs of Scire Facias authorized by law 
shall be returnable and served as other writs 
and summons issued on the institution of 
an action and the same rules in regard to 
the time of appearance and pleading shall 
apply thereto as in other cases. 


RULE 76 
Attachment 
(a) A writ of attachment shall be re- 
turnable when fully executed; and if no 


property be found, shall be returned by the 
officer when he shall be convinced that no 
property can be found; and if property be 
seized under the writ, it shall be returned 
when the property seized shall have finally 
passed from the lien of said writ and control 
of the officer levying the attachment. At the 
time of each action taken under said writ, 


the officer shall endorse such action thereon. 

(b) In so far as applicable and when not 
otherwise provided, the pleading, practice 
and procedure governing personal actions 
shall govern suits commenced by attachment. 


RULE 77 
Traverse of Garnishee’s Answer—Time for— 
Default—Scire Facias and Final Judg- 
ment 

(a) When any garnishee answers at the 
time required by law and the plaintiff is not 
satisfied with the answer of any such gar- 
nishee, he shall on the same or the next 
succeeding rule day file a statement travers- 
ing the allegations of the garnishee in such 
particulars as he desires, whereupon the 
cause shall proceed as provided by law. But 
upon failure of plaintiff to file such tra- 
verse such answer shall be taken as true 
and upon proper disposition of the assets, 
if any, disclosed thereby, the garnishee shall 
be entitled as of course to an order dis- 
charging him from further liability under 
the writ. 

(b) Should the garnishee defendant fail 
to appear or answer as required a judgment 
by default shall be entered against him, 
which shall be for the amount of plaintiff’s 
claim together with interest. Upon the en- 
try of such judgment by default, a scire 
facias shall issue against such garnishee re- 
turnable to the next rule day or a subse- 
quent rule day if ten or more days should 
not intervene between such day and the date 
of issuing the same, and in the case of 
failure to sufficiently answer said _ scire 
facias, a final judgment shall be entered 
against said garnishee; provided, however, 
that no final judgment against a garnishee 
shall be entered before the entry of, or in 
excess of the final judgment against the 
original defendant together with interest 
and cost. 


RULE 78 

Replevin—When Writs Returnable 

In actions for the replevin. of property 
under the statutes of this State, the writ and 
summons shall be made returnable as pro- 
cess in other actions, and the proceedings 
therein shall be had as in other cases, ex- 
cept where otherwise prescribed by statute. 


RULE 79 
Ejectment—Landlord. not a Defendant—Death 
of Plaintiff—Death of Defendant—Death of 
Personal Representative When Party Plain- 
tiff or Defendant—Person in Interest or 
Possession to be Made Party. 

A. When it shall be made to appear by 
plea before trial that a party defendant in 
an action of ejectment is in possession as a 
tenant and his landlord is not a party to 
said cause he shall be made a party before 
further proceeding against said tenant unless 
otherwise ordered by the court. 

B. (1) In case of the death of one or 
more of several plaintiffs in ejectment, where 
the right does not survive to the remaining 
plaintiffs, the action may proceed at the 
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suit of the surviving plaintiff for such share 
of the property as he claims, or the legal 
representative of the deceased plaintiff may 
upon the suggestion of the death and the 
filing of a certified copy of his letters test- 
amentary or of administration be made a 
party plaintiff up his own motion, after 
notice to all parties plaintiff and all de- 
fendants not in default. 

(2) In every case in which a party plaintiff 
to a suit in ejectment shall die, the heirs 
cr devisees of such property may likewise 
also be made parties plaintiff, after notice 
to all parties plaintiff and defendants not 
in default. 

C. (1) In case of the death of one of 
several defendants in ejectment, a sugges- 
tion may be made of the death, and the ac- 
tion may proceed either as against the sur- 
viving defendants to judgment and execu- 
tion, or be revived as against the legal rep- 
resentative and heirs or devisees of the de- 
ceased party. 

(2) If the legal representative and heirs 
or devisees of a deceased co-defendant or 
sole defendant are proceeded against, such 
may be by amendment and original process 
or by order making them a party and they 
shall be held to file the next pleading due, 
if any, after notice as provided by rule 49 
(a) supra, or pursuant to the requirements 
of original process. 

D. In every case in which the personal 
representative of a decedent may be a party 
plaintiff to a suit in ejectment, and shall 
die, his successor in office may be made 
a party plaintiff in lieu of such deceased 
personai representative; and in every case 
in which the personal representative of a de- 
cedent may be a party defendant to such a 
suit, and shall die, his successor in office 
shall be made a party defendant in lieu of 
such personal representative. 

E. If there shall be a person in interest or 
possession other than the executor or ad- 
ministrator of the deceased plaintiff or de- 
fendant, who should be made a party plain- 
tiff or defendant to the suit, he may be made 
a party after such notice, in such manner, 
and upon such terms as to pleading as the 
court may direct. 

RULE 80 
Ejectment—Defense May Be Limited. 

Any defendant in an action of ejectment 
shall be at liberty to limit his defense to 
a part of the property mentioned in the 
declaration describing such part with reas 
onable certainty. Otherwise his appearance 
shall be deemed an appearance to defend 
for the whole. 

RULE 81 
Ejectment—tTrial of 

If the plaintiff in ejectment be nonsuited 
at the trial or the suit be dismissed on 
motion of the defendant, the defendant shall 
be entitled to judgment for his costs of 
suit. If the plaintiff in ejectment appear 
at the trial and the defendant do not appear, 
the plaintiff shall be entitled to proceed as 
in other cases. Defaults in appearance and 


pleading may be entered in ejectment as in 
other cases. 
RULE 82 
Ejectment—Discontinuance—By One or All 
of Plaintiffs. 

A sole plaintiff, or one of several plain- 
tiffs, in ejectment, may discontinue his ac- 
tion as to one or more of the defendants 
upon such terms as the court may direct. 


RULE 83 
Ejectment—When No Rule or Statute—Judge 
to Make Order. 

The rules controlling the issuing of sum- 
mons, filing of declaration and other plead- 
ings shall be applicable to actions of eject- 
ment. 

In all cases where the rules as to making 
parties in other action can not be made ap- 
plicable to actions of ejectment and there 
is no rule in ejectment, or statute controlling 
the subject, then the persons may be made 
parties upon metion and notice, in such 
manner and upon such terms as the court 
may direct. 

RULE 84 
Ejectment—Writs of Possession and Execu- 
tion to Be Joint or Several. 

Where the plaintiff recovers in ejectment, 
he may have one writ of execution, embrac- 
ing a habere facias possessionem for the 
possession, and a fieri facias for his dam- 
ages and costs, or he may, if he so elects, 
have separate writs, one a writ of habere 
facias possessionem for the possession, and 
a separate writ of fieri facias for his dam- 
ages. 

RULE 85 
Ejectment—Bill of Particulars—-Testing Suf- 
ficiency. 

(a) The plaintiff with his declaration and 
ithe defendant with his plea shall file as a 
part thereof a bill of particulars setting 
forth chronologically the chain of title upon 
which he will rely at the trial. If any part 
of the chain of title be recorded, the bill 
of particulars shall state the name of the 
grantors and the grantees, and the book and 
page of the record thereof; if an unrecorded 
instrument is relied upon, a copy thereof 
shall be attached. The Court may require 
the original to be submitted to the opposite 
party for inspection. If the party relies upon 
a claim of right without color of title, such 
bill of particulars shall so state and specify 
how and when such claim originated and the 
facts upon which such claim is based. If 
the defendant and plaintiff claim under a 
common source the bill of particulars need 
not deraign title prior to such common 
source. 

(b) If either party desire to test the legal 
sufficiency of any instrument or Court pro- 
ceeding in the chain of title of the opposite 
party he shall do so before the trial day by 
a motion setting up his objections with a 
copy of such instrument or Court proceed- 
ing attached and giving notice of hearing 
as otherwise provided in these rules. Such 
motion shall be disposed of prior to the 
trial. Upon the hearing the Court shall 
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make such order as shall be proper. If 
either party determine that he will be un- 
able to maintain his cause by reason of 
such order he may so state in the record 
and final judgment shall thereupon be en- 
tered by the Court for the opposite party. 
RULE 86 

Mandamus and Quo Warranto 

The Circuit Courts in writs of mandamus 
and quo warranto will prescribe the time 
for the return of process and the filing of 
the pleadings in each case as it arises. In 
the exercise of this discretion the court 
will have due regard for the rights of the 
parties, and will regulate the practice so 
as to secure as speedy a determination of 
tne cause as is justified by the circum- 
stances of each case. 

RULE 87 
Mandamus, Quo Warranto and Prohibition 

{a) When any alternative writ of man- 
damus, quo warranto or prohibition shall 
have been issued the court shall allow such 
writs to be amended upon request of the 
petitioner without amendments to the pe- 
tition. 

(b) When any such alternative writ is 
well founded a peremptory writ may issue 
without further amendments, to the ex- 
tent such alternative writ is well founded. 


RULE 88 
Bill of Exceptions—When to be settled 

The bill of exceptions should be made up 
and signed or lodged in the office of the 
clerk within ninety days after verdict or 
order on motion for new trial, unless by 
special order entered within such time 
(whether the term shall have expired or not) 
further time be allowed. In case such 
special order be made, it shall be entered 
in the minutes, and in making up the bill 
of exceptions the fact that such an order 
was made shall be mentioned therein, or 
shall otherwise appear in the record. 

RULE 89 
Bill of Exceptions and Assignments of Er- 
ror—Notice—Complete Assignments of 
Error 

(a) The plaintiff in error in all cases at 
the time of presenting to the trial Judge 
his proposed bill of exceptions for settle- 
ment shall also file his complete assign- 
ments of error, specifying with particular- 
ity each error occurring in the proceedings 
upon which he intends to rely as grounds 
for reversal, and such complete assignments 
of error shall be the guide for making up 
the bill of exceptions and record. 

(b) No bill of exceptions shall be settled 
or signed unless notice of the application 
for the settling of such bill of exceptions 
together with a copy of such assignments 
of error shall first be given to the adverse 
party. Should he fail to appear at the time 
specified in the notice, the judge shall pro- 
ceed to settle and sign the exceptions in his 
absence, 


(c) When the plaintiff in error files 
his praecipe of directions to the clerk for 
making up the transcript of record, he shall 
at the same time file complete assign- 
ments of error as to all matters upon which 
he seeks reversal in cases where no bill of 
exceptions has been settled. 

RULE 90 
Bill of Exceptions—Manner of settling for 
depositions—Commission and instruct- 
ions—when included 

(a) Whenever it is necessary to insert 
in a bill of exceptions depositions of wit- 
nesses taken upon interrogatories, each in- 
terrogatory and its answer shall be entered 
consecutively, and not all of the interroga- 
tories preceding all of the answers, or the 
substances of the whole or of such part of 
the testimony of each witness as is proper 
may be inserted without the interrogatories 
and answers thereto, if so agreed by the 
parties or their attorneys. 

(b) The commission as well as the in- 
struction and all other papers connected 
with the deposition shall be omitted unless 
some question has been raised and the de- 
cision or order of court made thereon has 
involved a consideration of such papers and 
it is necessary that they should be inserted 
in the bill of exceptions for the consideration 
of the Supreme Court. 


RULE 91 
Pleadings, Motions and Other Papers 
—Part of Record 

All pleadings, motions and other papers 
properly filed in a cause and upon which 
any assignment of error is founded shall 
be considered a part of the record upon 
appellate proceedings by writ of error or 
otherwise. 

RULE 92 
Transcript of Record — Directions to the 
Clerk—Statement of trial proceedings 
—Statement of trial proceedings ques- 
tioned. 

(a) It shall be the duty of the plaintiff 
in error or his attorney to file with the 
clerk of the court to which the writ of 
error is prosecuted, together with proof 
or acknowledgment of service of a copy on 
the defendant in error or his attorney, a 
praecipe which shall indicate the portions 
of the record to be incorporated into the 
transcript of record. Should the defendant 
in error or his attorney desire additional 
portions of the record incorporated into the 
transcript, he shall file with the clerk of 
the court his praecipe also within ten days 
thereafter, unless the time shall be enlarged 
by the court, indicating such additional 
portions of the record desired by him. 

(b) Within the time for settling bill of 
exceptions or in substitution for a bill of 
exceptions already settled the evidence and 
trial proceedings may be stated in simple 
and condensed form, all parts not essential 
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to the decision of the questions presented 
by the assignments of error being omitted 
and the testimony of witnesses being stated 
only in narrative, save that if either party 
desires it, and the court so directs, any part 
of the testimony shall be reproduced in 
the exact words of the witness. The duty 
of so condensing and stating the evidence 
and trial proceedings shall rest primarily 
on the plaintiff in error, who shall prepare 
his statement thereof and lodge the same 
in the clerk’s office for the examination 
of the other parties at or before the time 
of filing his praecipe under paragraph (a) 
of this rule. He shall also notify the other 
parties or their attorneys of such lodgment 
and shall name a time and place when he 
will ask the court to approve the statement, 
the time so named to be at least ten days 
after such notice. At the expiration of the 
time named or such further time as the 
court may allow, the statement, together 
with any objections made or amendments 
proposed by any party, shall be presented 
to the court, and if the statement be true, 
complete and properly prepared, it shall be 
approved by the court, and if it be not true, 
complete or properly prepared, it shall be 
made so under the direction of the court 
and shall be then approved. When approved, 
it shall be filed in the clerk’s office and 
become a part of the record for the purposes 
of the appellate proceeding, and shall be 
effective as of the date of the lodging in 
the clerk’s office of the first draft above 
provided. 

(c) If any difference arise between the 
parties concerning directions as to the gen- 
eral contents of the record to be prepared, 
such difference shall be submitted to the 
court in conformity with the provisions of 
paragraph (b) of this rule, and shall be 
covered by the directions which the court 
may give on the subject. 

RULE 93 
Transcript of Record—Reduction and Prepa- 
ration —Costs —Correction of Omis- 
sions 


(a) In preparing the transcript for appel- 
late proceedings especial care should be 
taken to avoid the inclusion of more than 
one copy of the same paper and to exclude 
the formal and immaterial parts of all 
exhibits, documents and other papers in- 
cluded therein; and for any infraction of 
this or any kindred rule the appellate court 
may withhold or impose costs as the cir- 
cumstances of the case and the discourage- 


ment of like infractions in the future may 
require. Costs for such an infraction may 
be imposed upon offending attorneys as well 
as parties. 

(b) If, in the transcript, anything material 
to either party be omitted by accident or 
error, the appellate court, on a proper sug- 
gestion or its own motion, may direct that 
the omission be corrected by a supplement- 
al transcript. 

RULE 94 
Transcript of Record—Agreed Statement 


When the questions presented in the ap- 
pellate proceeding by the assignments of 
error can be determined by the appellate 
court without an examination of all the 
pleadings and evidence, the parties, with 
the approval of the trial court may pre- 
pare and sign a statement of the case show- 
ing how the questions arose and were decided 
in the trial court and setting forth so 
much only of the facts alleged and proved, 
or sought to be proved, as is essential to a 
decision of such questions by the appellate 
court. Such statement, when filed in the 
office of the clerk of the trial court, 
shall be treated as superseding, for the pur- 
poses of the appellate proceeding, all parts 
of the record other than the order or judg- 
ment to which writ of error is taken, and 
together with such order or judgment, shall 
be copied and certified to the appellate 
court as the record. 

RULE 95 
Record—Presumed to Contain All Material 
Matter. 

Upon appellate proceedings it shall be 
presumed, unless the record show to the 
contrary, that such record, including the 
bill of exceptions and original exhibits 
transmitted to the appellate court, contains 
all proceedings in the trial court material 
to the questions presented by the assign- 
ments of error for decision by the appellate 
court. 

RULE 96 
Service of Copies Upon One of Several 
Parties—Proviso. 

Where copies of pleadings, transcripts, 
briefs or bills of exceptions are required to 
be served upon adverse parties, service upon 
one of such parties shall be deemed to be 
a compliance with the rule. Provided, that 
any adverse party not so served, for good 
cause shown, after notice, may request the 
court to require the furnishing of such copy 
or copies to him, and the court, in its dis- 
cretion, may require the furnishing of such 
copy or copies to such adverse party. 
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RULE A 
The following forms numbered from 1 to 10 inclusive shall be sufficient in the 

prosecution of suits at law in the Cireuit Court of the State of Florida. They and like 
forms may be used with such modification as may be necessary to meet the facts of the 
case; and it shall not be held to be erroneous or irregular to depart from the letter of 
such forms, so long as the substance thereof is expressed without prolixity. 

FORMS 

FORM 1 
Summons ad Respondendum 


THE ; 
STATE OF FLORIDA : 88 
To All and Singular The Sheriffs Of The State of Florida—-Greeting : 


You are commanded to 


if found within the State of Florida to file a written appearance with the Clerk of the 


clerk written defenses to the declaration on or before the time prescribed by law, and 
herein fail not or judgment will be entered against him by default. 


WITNESS my hand and the seal of said Court at___---- eee ; 
A. D. 198.... 
ion Clerk of said Court. 
as Deputy Clerk. 
FORM 2. 


The form of notice to admit documents referred to in Section 2687 Rev. Gen. Stat. 
(Seetion 4354 Comp. Gen. Laws, 1927), may be as follows: 


A. B. 
— V— : 


Take notice, that the plaintiff (or defendant, as the case may be) in this cause pro- 
poses to adduce in evidence the several documents hereunder specified, and that the same 
may be inspeeted by the defendant (or plaintiff), his attorney or agent, at-_---------- 


and the defendant (or plaintiff) is hereby required, within forty-eight hours of the last 
mentioned hour, to admit that sueh of said doeuments as are specified to be originals, 


were respectively written, signed, or executed, as they purport, respectvely, to have 
been; that such as are specified as copies, are true copies; and such documents as are 
stated to have been served, sent, or delivered, were so served, sent or delivered, respec- 
tively, saving all just exceptions to the admissibility of all such documents as evidence 
in this ease. 


brought against the above named party or parties by___----------------------------- i 
| 
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Dates, ete. 

G. H., Attorney for plaintiff (or defendant) 

To E. F., Attorney (or agent) for plaintiff (or defendant). 

(Here describe the documents, the manner of doing which may be as follows) : 


Originals 
Description of Documents Date 
Indenture of release between A. B., C. D. 
Copies 
Description of Documents Date Originals or duplicate 


served, sent or deliv- 
ered—when, how and 

by whom 
Letter—Plaintiff to Defendant Jan. 1, 1935 Sent By General Post Feb. 2, 1935. 
Served Mar. 2, 1935 
Notice to produce papers Mar. 1, 1935 on defendant’s at- 
torney by E. F. of 


FORM 3. 
FORM OF ORDER ATTACHING DEBT BY GARNISHMENT AND ORDER TO 
SHOW CAUSE UNDER SECTION 3434 Rev. Gen. Stat. (Section 5287 Comp. 
Gen. Laws) 
THE STATE OF FLORIDA 
TO E. F., GREETING: 
In the Cireuit Court, 


pate Judicial Circuit, 

Whereas, A. B., on the —-..._-- day of _................ A. D. 19.. recovered 
in our said court a judgment against C. D. for the sum of ~----------------- dollars, 


cents; and, whereas, said A. B. (or G., “his attorney” as the case 
inay be), has made affidavit before the clerk of our said court that said judgment is still 
unsatisfied and that you, the said E. F., are indebted to the said C. D., and are within 
the jurisdiction of the court. 

Now, therefore, it is ordered that all debts: owing or accruing from you to the said 
C. D. are attached to answer the said judgment which A. B. recovered against C. D., 


as aforesaid, the same being for the sum of ~--------------- doilars and: 222s2.22s.c< 
cents. 

It is further ordered that you appear before our said court, at the clerk’s office, in 
, on the first Monday in next, 


the same being a Tule day of our said court, and show cause why you should not pay 
the said A. B. the debt due from you to the said C. D. or so much thereof as may be 
sufficient to satisfy the judgment debt aforesaid. 


(L. S.) Witness, ete. 


Note: Take notice that the service of this order binds such debts in your hands, 
that you may pay the amount of such debt, or so much thereof as is necessary 
to pay the judgment debt to the Clerk of this Court, and that if you do not 
enter an appearance on the rule day stated or upon or before that day file 
a statement disputing the debt, an order awarding execution against you will 


t 
31S 
| 
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CLERK OF COURT. 


FORM 4. 
FORM OF FI. FA. (OR EXECUTION) 
THE STATE OF FLORIDA 
To All and Every the Sheriffs of the State of Florida, Greeting: 

We command that of the goods and chattels, lands and tenements of E. F., you 
eause to be made the sum of dollars; cents, being the 
amount of (or part of the amount of, if the debt be more than the judgment debt), a 
debt due from the said E. F. to C. D., heretofore attached in the hands of the said 


E. F., by an order of the Cireuit Court for the County of ~~---------- WEP aacines 
Cireuit, dated the A. 19__, pursuant to the 
statute in such case made to satisfy (or if the debt be less than the judgment debt, say 
toward satisfying), and cents, which A. B., lately, 
in our said eourt, to-wit: on the A. D. 19__, recovered 
against the said C. D., whereof the said C. D. is convicted, together with the sum of 
dollars and cents in addition thereto, the same being the 


costs of this proceeding against the said E. F., and the costs of this writ and your pro- 
ceedings hereon, and that you have the said sums of money before the judge of our said 


COUT when this writ is satisfied, to render unto the said 
A. B. the sums aforesaid, and have then and there this writ. 
(L. S.) Witness, ete. 
FORM 5. 


FORM OF WRIT OF SCIRE FACIAS UNDER SECTION 3438 REV. 
GEN. STAT. (SECTION 5291 COMP. GEN. LAWS) 

THE STATE OF FLORIDA, 
To E. F., Greeting: 


We command you personally to be and appear before the Cireuit Court for the 


Cireuit in the County of on the first Monday in 
to show cause why A. B. should not have execution against you for __-___._________ 
NG OE Sdiiccdeowien cents, being the amount (or part of the amount, as the 
case may be), of a debt from you to C. D. to satisfy (or toward satisfying, as the case 
cents, whch, on the day of 


A. D. 19__, the said A. B., by a judgment of our said court, recovered 
against the said C. D., and for the costs of suit in this behalf. Take notice that in default 
of your appearance, the said A. B. may proceed to execution. 


(L. S.) 


Witness, ete. 


FORM 6. 
FORM OF DECLARATION UPON WRIT OF GARNISHMENT. 
CIRCUIT COURT OF FLORIDA, -------..--_-_---- JUDICIAL COURT 


Be TP ccianeincicnnintian his attorney (or “in person,” as the case may be), 
sues E. F., by a writ issued out of this court in these words: (Copy the writ), and the 
said E. F. has appeared to the said writ, and the said A. B. by his attorney aforesaid, 
(or “in person” as the ease may be), says that the said debt due from the said E. F. 
to the said C. D., is for (here state the debt as in a declaration in ordinary cases), and 
the said A. B. prays that execution may be adjudged to him accordingly for the said 


be entered, and execution will issue for the amount of the judgment debt. . 
| 
| 
| 


320 FLORIDA LAW JOURNAL 


FORM 7. 
FORM OF PLEA 
IN THE CIRCUIT COURT OF FLORIDA ---------------- JUDICIAL CIRCUIT. 
his attorney (or “in person” as the 


case may be), says that he never was indebted to the said ©. D. as alleged (or plead 
such other defense or several defense as in other cases). 


FORM 8. 
FORM OF JUDGMENT FOR PLAINTIFF AGAINST GARNISHEE. 

(The same as in ordinary cases to the statement of the judgment which may be 
thus) : 

Therefor, it is considered by the court that the said A. B. have execution against 
the-said Bs for: the said dollars and) cents, the amount 
(or part of the amount, as the case may be), of the said debt due from him to the said 
C. D., to satisfy (or towards satisfying, if the debt be less than the judgment debt), the 
dollarsiand cents, which the said A. B. on the 
, A. D. 19__, by the judgment of this court, recovered against 


the said C. D. 


FORM 9. 


FI. FA. UPON JUDGMENT FOR PLAINTIFF AGAINST GARNISHEE 
THE STATE OF FLORIDA. 

To All and Every the Sheriffs of the State of Florida, Greeting: 

We command you that of the goods and chattels, lands and tenements of E. F., 
you eause to be made the sum of cents, the 
amount (or part of the amount, as the case may be), of a debt due from the said 
EK. F., to C. D., to satisfy (or towards satisfying, as the case may be) 
cents, which A. B., on the 
A. D. 19__, (date of judgment against judgment debtor), by the judgment of the Cireuit 
Court of the State of Florida for the ~----_--_--- Judicial Circuit for the county of 


inbaeienine lpia , recovered against the said C. D., and that you also cause to be made 
the additional sum of ------------ dollars and 


cand cents, which in our said 
court, were adjudged to the said A. B., for his costs of suit which he hath been put 
to on oceasion of our writ sued out against the said E. F., at the suit of the said A. B. 
in that behalf, as well as the costs of this writ and your proceedings hereon, and that 
you have the said sums of money before the judge of our said court at -.--_____---__-- 
Skene , When this writ is satisfied, to render unto the said A. B. the sums aforesaid, 
and have then and there this writ. 


(L. 8.) Witness, ete. 


FORM 10. 

Plaintiffs in error and clerks of the Cireuit Court in making transcripts of the 
record in civil actions at law (and until otherwise provided may be used in criminal, 
habeas corpus and other cases) for the Supreme Court, and plaintiffs in error and their 
attorneys in framing bills of exceptions, shall conform as near as may be to the follow- 
ing form: 

“FORM OF TRANSCRIPT OF RECORD INCLUDING BILL OF 
EXCEPTIONS, IN CIVIL CAUSES AT LAW. 


(For remainder ot form follow Special Rule 3 as now in force). 


aa Transcript of record of proceedings in the Cireuit Court of ~------------------- 
County, Florida, in the suit of A. B., plaintiff, vs. C. D. defendant, ete... . 2...” 
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INDEX TO THE PROBATE ACT 


Chapter 16103, Acts of 1933 
By E. K. SUMNER, Fort, Pierce 


Abatement and 
Accounting Upon 
Accounta, Audit 
Accounts, Audit of (See Chap. 
Personal Representative, (See 
Chap. 17171, Act 
Action, Relating to Real Estate____ 
Action Upon Resignation or Removal 
Actions, Substitution of 
Supposed Decedent 
Additional Bond upon Sale 
Address, Duty to Designate 
Address of Non-Resident 
Personal Representative 
Ad Litem, Administrator 
Ad Litem, Administrator, 
Compensation of 
Ad Litem, 
Administration, Ancillary 
Administration Following Removal_- 
Administration, Letters of 
Administration, Payment of 
Administration, Petition for Letters of 
Administration, Sueccess'on 
Administration, Upon Estates of 
Persons Believed to be Dead 
Administration Unnecessary, 
When—Chap. 16992, Act 1935___- 
Administration Ad 
Administrators and Executors, Joint 
Administrator, Not‘ee 
Administrator, Preference in 


Afttidavis and 
Agent for Service of Process___---- 
Agreed Settlements, Recording of__- 
Alive, Revocation of Letters 

Allowance, Support of Family__---- 
Amendment of 
Aneillary Administration 


Annual 


163 


91 
86 
196 


80 
31 
164 
96 
83 
152 
29 


Appeals to Cireuit Court 53 
Appeals to Cireuit Court, Amendable — 55 
Appeals to Cireuit Court, Dismissed 54 


Might of. 52 
Appeals to Supreme Court 56 
Appointment of Administrator, 

80 
Appointment of Debtor or 

Creditor 87 
Appointment Personal Repre- 

sentative, Who May Be__-------- 81 
Appointment Personal Repre- 

sentative, Minor not Qualified___. 82 
Appointment of Suecessor 

167 
Appraisers, Appointment, 

108 
Appraiser, Compensation 111 


Artieles in Addition to Dower______ | 


Assets, Order in Which Appropriated 162 
Assets, Production 155 
Assets, Surrender of upon Removal. 173 
Assign Dower, Duty to__._.------- 113 
Assignment of Dower, Petition for__ 114 
Assignment of Dower, Petition by 

Widow for (See Chap. 17171, 

Attorneys Fees, Payment of__------ 124 
Attorney for Service of Process__-- 3 
Audit of Accounts Not Objected to_. 151 
Believed to Be Dead, 

Probate of Will of Person 195 
Beneficiaries, Determination of____- 182 
Bequeath and Bequests, 

3 
Bequests and Devises, Charitable__-_ 
Bonds of Personal Representative 

(See Chap. 17171, Act 1935)_----- 97 
Bond, Informality 105 
Bond, Insufficiency of 100 


Bond Upon Sale, Additional__----- 135 
Bond ot Removal Personal 


Bond Required of Executors__-—_-~-- 99 
Bond by a Surety Company_------- 98 
Bonds and Stocks, Sale of _--.------ 140 
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178 
194 
133 
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94 
90 
188 
171 
192 
124 
79 
88 
189 
193 
124 
121 
188 
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Borrowing Money and 


Mortgaging 143 
Borrowing Money to Pay Lien, ete. 

(See Chap. 17105, Acts 1935)____ 
Burden of Proof in Contests______-_ 68 
Business of Decedent, Continuance of 112 
Causes of Removal of Personal 

Representatives. 168 
Caveat, Proceedings 66 
Charitable Devises and Bequests_--_ 20 
Children Born After 

of 12 
Cireuit Court, Appeals to-__------- 53 
Cireuit Court, Appeals to, Amendable — 55 
Cireuit Court, Appeals to Dismissable — 54 
Cireuit Judge, Substitution of 42 
Citation and Service............-- 46, 47 
Claims, Amendment of. 121 
Claims, Form and Manner of 

Claims, Objection 122 
Claims, Order of Payment_-_------- 124 
Clams, Payment ‘of... 122 
Claimants, Suspension of Statutes 

of Limitation in Favor of___----- 185 
Codicil, Revocation 17 
Codicil, Re-publication of Will by-- 18 
Color, Inheritance From Persons of. 33 
Commission to Prove Will-------- 62 
Commissioners to Allot Dower__---- lig 
Commitment, Proceedings For__---- 174 
Commitment, Proceed'ngs 

Instituted by Whom_-_----------- 175 
Commitment, Order on 

Proceedings 176 
Company, Bond by a Surety_------- 98 
Compensation of Administrator----- 158 
Compensation of 

Administrator 94 
Compensation of Appraisers_------ 111 
Compensation and 158 
Compromise and Settlement__------ 125 
Compulsory 154 
Constitutionality (of th’s 4 
Construction of Wills by 

77 
Construction of Wills by 

Contempt of Court— 

Order Requiring Returns___--~--- 153 
Contents of 148 
Contests, Burden of Proof in__-__-- 68 


Contraets, Conveyance 


Contracts to Purchase, Sale of______ 137 
Contract of Purchase, Sale of 

Real Property Subject to_--_____ 138 


Continuance of Business of Decedent 112 


Contribution and 163 
Conveyance Pursuant to 

Contracts of 136 
Corporations, Trust Companies 

County Judge, 38 
County Judge, Disqualification 41 
County Judge to Act 

on His Own Motion_-.--------- 102 
County Judge’s Records____------- 44 
Courts Always 39 
Court, Circuit (See Circuit Courts) 
Court, Contempt of............... 153 
Court, Supreme, Appeal to_-_------ 56 
Court, Equity, 

Construction of Wills by-------- 78 
Court, Probate, 

Construction of Wills by_------- 17 
Creditors; Notice 119 
Curator, Détmition= 3 
Curators (See Chap. 17171, Act 1935) 58 
Dead, Evidence of Presumption of__ 190 
Dead, Order of Presumption of_--- 191 
Dead, Persons Believed to be, 

Administration on Estates of___-- 189 
Dead, Probate of Wills of 

Persons Believed to be__--------- 195 
Death, Presumption of Order 27 
Debtor, Effect of Appointment 87 
3 
Delivery of Legacies and 

Distributive 159 
Descent 24-34 
Decedent, Continuance of 

Decedent, Conveyance Pursuant 

136 


Deseent of 28 
Decedent, Letters to Executor 


of Will of Supposed_____-_-_--- 197 
Decedent, Revocation of Letters on 

Decedent, Substitution of 

Supposed in 194 
Designate Residence and 

Post Office 48 
Determination of Beneficiaries______ 182 
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Devastavit, Who May Suggest__-__- 157 
Devise 3 
Devised, Property Which May Be_- 6 
Devises and Bequests, Charitable-___ 20 
Devises, Income From 23 
Devises, Lapsed or Void__-------- 21 
Devises, Vesting of................ 
Discharge and Final Settlement-_-. 179 
Discharge, Effect 180 
Discovery of Later Will_-_-------- 69 
Discovery of Will After 

Settlement of 70 
Destroyed Wills, Establishment 64 
Disqualification of County Judge. 41 
Distribution, Descent 24-34 


Distributive Interest, Payment of_-- 160 
Distributive Shares, Delivery of_-_. 159 
Dower, Appoint Commissioner 

Dower, Articles in Addition to_____- 37 
Dower, Election to Take______----- 36 
Dower, Final Judgment in_------- 118 


Dower in Realty an Personalty 
(See Chap. 17171, Acts 1935)---. 35 
Dower, Petition for Assignment---- 
Dower, Petition by Widow for 
Assignment of (See 17171, 
115 


Dower, Duty to Assign_----------- 113 
Dower, Proceedings on the 
116 


Duties of 109 
Duty to Assign Dower__---------- 113 
Duty to Designate Resident 

and Post Office Address__------ 48 
Effect of Appointment of 

Debtor or Creditor___----------- 87 
Effect of Discharge............... 180 
Effect and Foree, Letters of 

192 
Effect of Fraud, Duress, 

Mistakes, and Undue Influence_-- 9 
of == 63 
Effect of Probate of Will of 

Resident After Foreign Probate 

and of Notarial Wills (See 

Chap. Act: 1930) 74 
Election to Take Dower__-_--------- 36 
Establishment and Probate of 

Lost and Destroyed Wills__------ 64 


Estate, Claims Against, 


Order of Payment. ............. 124 
Eatates, 165 
Estates, Limitation Against 

186 


Estates of Persons Believed 


Evidence, Inventory 110 
Evidence of 190 
Exeeute Instruments, Power of 

Personal Representative to_______ 1H 
Exeeution and Levies Prohibited 

(See Chap. 17171, Act 1935) ______ 123 
Execution of 8 
Execution of Will, Children 


Execution of Will, Marriage After. 11 

Executor of Will of Supposed 
Decedent, Letters 

Executors and Adnvnistrators, Joint 


Executors, Bond Required 9 
Executors De Son 89 
165 
Expenses of Administration, 

Order of Payment_............- 124 
Expenses and 158 
Family, Support 124 
Favor of Claimants, Suspension of 

Statutes of Limitation in__--_---- 185 


Favor of Personal Representative, 
Judgment in (See Chap. 17171, 
93 

Favor of Personal Representative, 
Suspension of Statute of 


Final Settlement and 179 
Following Removal, Administration. 171 
Foree and Effect of Letters of 

Adminstration... 192 


Foreign Language, Probate of 

Wills in (See Chap. 17171, 

Foreign Personal Representative, 

Action by (See Chap. 17171, 


ete 187 
Fraud, Revocation by_------------- 10 
Gender, Definition, 
Guardians Ad 90 
25 
Hearing on Application to Sell---- 131 
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Heirs, Determination 182 
Heirs at Law 

(See Descent and. Distribution) 3 
Homesteads, Descent of 28-35 
Implied Revocation by 

Subsequent Inconsistent Will---_ 13 
Income From Legacies or Devises_. 23 
Intiuences, Undue: 9 
Informality of 103 
Inheritance From Persons of Color-- 33 
Inheritance Per Stirpes_---------- 26 
Instrument, Revocation by Written-- 14 
Instruments, Power of Personal 

Representatives to 144 
Insuffiicienty of Bond... 100 
Interest, Proceedings for the Pay- 

ment of Legacies or Distributive-. 160 
Interests in Partnership----------- 141 
Interested Persons, 3 
Inventories as Evidence___-------- 110 


Joint Exeeutors and Administrators. 86 
Judge, Cireuit, see Circuit Judge 
Judge, County, see County Judge 


Wal. 118 
Judgement In Favor of Personal 

Representative (see Chap. 17171 

Judgment, Recovery of__---------- 92 
Judgments, Power to Enforee___--- 40 
Jurisdiction of County Judge_---- 38 
Jurisdiction in Removal Proceedings 169 


Kin, see Heir 
Kindred, see Descent & Distribution 24-34 
Language, Probate of Wills 


Written 71 
Lapsed or Void Legacies or Devises 21 
Later Will, Diseovery 69 
Lease of Real Property_.__.--.--- 142 
leraey, 3 
Definition. 3 
Letters, Detimition 3 
Letters of Administration; 

Foree and 192 


Letters of Administration, 
Letters to Executor of Will of 


Supposed 197 
Letters, Revocation of on Proof 

That Supposed Decedent is Alive. 193 
Letters Testamentary, Petition for. 60 


Levies and Execution Prohibited 
(see Chap. 17171, Acts of 1935) __ 


Limitation, Claims & Demands_____ 
Limitation Against 
Unadministered 
Limitation in Favor of Purchasers 
from Personal Representatives 


123 


146 


Limitation-Suspension of Statutes 184-185 


Lost and Destroyed Wills, 
Establishment and Probate of 2__ 
Manner of Presenting Claims____- 
Marriage After Exeeution of Will_- 
Masculine Gender, Construction_____ 
Minors not Qualified________-____- 
Mistake and Undue Influence, 
Money, 
Mortgage, Sale of Property 
Subject to 
Mortgaging Property and 
Borrowing 
Mortgaging Property to Pay off Liens 
ete. (See Chap. 17171, Acts 1935) 
No Administration Necessary, 
Chapter 16992, Acts of 1935 
Non-Residents-Appoint Personal 
Representatives 
Notarial Wills, Effect of Probate 
After Foreign Probate (See Chap. 
Acts of 
Notarial Wills, Probate of 
Notice to Administrators and 
Other 
Notice of 
Notice of Final 
Notice of Sales Required, When___-- 
Notice to Creditors............... 
Nuneupative Wills, Probate of 
Nuneupative Wills, Requisites of 
Nuncupative Wills, Time of Proof of 
Oaths and 
Oaths of Personal Representatives__ 
Objections to 
Objections to Returns 
(See Chap. 17171, Acts 1935)__-_- 
Objections, Trial 


Order of Payment of Claims_____- 
Order of Presumption of Death___~_ 
Order on Proceedings for 


64 
120 
11 
84 


82 


182 
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120 
186 
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9 
143 
139 
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74 
196 
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179 
130 
119 
| 76 
7 
96 
95 
150 
Order of Death, Presumption of_._-._ 27 
124 
191 
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179 Possession of Entire Estate by 
Order Requiring Returns__________ 153 Personal Representative _________ 105 
132. Power of Personal Representatives 
Order of D4 to Execute 144 
Order in Which Assets Appropriated 162 Presenting Claims, Form and Manner 120 
Other Revocation 15 Presenting Claims, Limitation______ 120 
Partnerships, Interest 141 Preterence In Appointment of 
Payment and Objection to Claims__ 122 Administrator 80 
Payment of Claims, Order ___ 124 Presumption, Evidence of (death). 190 
Payment of Expenses of Presumption, of death, Order of -__ 191 
_......... Presumption of Order of 27 
Payment of Legacies or Probate Court, See County Judge 
Distributive intone 160 Probate Court, Construction 
Personal Representative, Definition_ 3 of Wills by-------------------- 7 
Action by or Against Foreign( See Probate, definition__--------~------ 3 
Chap. 17171, Acts of 1935)_... 187 Probate, Effeet of---------------- 63 


Appointment of Debtor or Creditor 87 


Appointment of 167 
Appointed, Who May 81 
sonds of, Proceedings on__ 177 
Cause of Remova!__...__._____- 168 
Execute Instruments, Power 144 


Judgment in Favor of (Chap. 


May Purehase, 
Limitation in Favor of Purchasers 

To Take Possession of Entire 

Proceedings on Bond of 
Proceedings for Removal___-_- 169-175 
Statute of Limitations. 184 


Personality,---Dower in, 

(See Chapter 17171 Acts of 1935) 35 
Persons Believed Dead, 

Administration Upon Estate 189 
Persons of Color, Inheritance 33 
Petition By Widow for 

Assignment of Dower--(Sce 


Chap. 17171, Acts, 1935)...-..- 115 
Petition for Assignment of Dower_. 114 
Petition for Assi'gnment of Dower, 


Petition of Interested Persons to 
Petition for Letters of 


Admimstratioi 79 
Petition for Letters Testamentary__ 60 
Plural Number, Construction_______ 3 


Probate of Lost and Destroyed Wills 64 
Probate of Notarial Wills (See 


Chap. 17171, Acts of 1935) 73-74 
Probate of Nuneupative Wills_----- 76 
Probate Proceedings, Venue of_--- 3 
Probate, Revocation of 67 


Probate of Wills Written in 

Foreign Language (Chap. 

71 
Probate of Wills After Foreign 

Probate (See Chap. 17171, 


72-74 
Proceedings-Caveat 66 
Proceedings for 174-176 
Proceedings for Payment of 

Distributive -- 160 
Proceedings for Payment of Legacies 169 
Proceedings on Recovery of 

Proceedings for Removal 

Personal inG-173 
Process, Service on Non-Resident 

Personal Representative 85 
Production of Assets..-..--------- 155 
Production of 59 
Proof in Contest, Burden of_------ 68 
Proof of Nuneupative Wills, 

Property, Definition. .............. 
Property, Borrowing Money 

Property, Lease of Real__-------- 142 
Property, Sale of Real__.--------- 129 
Property, Subject to 

Contract to Purchase__---------- 138 
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Property, Subject. to 
Mortgage, Sale 


Property which May Be Devised__ 


Prove Will, Commission to 


Protected, 
Publeation or 
Purchase, Sale of Contract to_-______ 
Purchase, Sale of Real Property 

Subject to Contract 
Purchasers From Personal Rep- 

resentatives, Limitation in Favor of 
Purchasers 
Pursuant to Contracts, 

Conveyances 
Pursuant to Wills, 
Qualification of 
Qualified, Minors 
Real Estate, Actions Relating to___- 
Real Property-See Property 
Real Property-Sale of- See Sale 
Recording Agreed 


Records, County 
Recovery of 
Removal of Personal 
Representatives 


Representative, Personal - - See 

Personal Representative 
Re-Publication of Wills----------- 18, 19 
Requisites of Nuncupative Will_---- 7 
Required of Executors, Bond __----- 99 
Residence and Post Office 

Address, Duty to Designate__--- 48 
Resident Agent or Attorney for 

Serviee OL 83 
Resignation of Personal 

Representative __-------- 166, 167, 178 
Annwal 147 
Returns, Contents... 2.222.222 148 
Returns, Objections to (See 

Chap. Acts, 149 
Returns, Order 53 
Revocation of Codieil 
Revocation By Fraud_............. 10 
Revocation of Probate___---_____-_- 67 
Revocation, 15 
Revocation, Revival 16 
Revocation by Subsequent 

Will 13 
Revocation by Written Instrument. 14 
Revival by Revocation_____________ 16 
Right to Appeal.................. 52 


Sale, Additional Bond 33 
Sale of Contract to Purchase_______ 137 
132 
Sale on Petition of Interested Person 128 
Sale Pursuant to Contract_________ 136 
Sale, Pursuant to Will___________ 126 
Sale of Real Property Subject 

to Contract to Purchase. 138 
Sale of Real Property Subject 

139 
Sale of Real Property When 

129 
Sale of Stock and 140 
Sale, When Notice of Required___. 130 
Sale Where No Power Conferred_.. 127 
Sell, Hearing on Application to_____ 131 
Service and Citation_.......______ 46, 47 
Service or 47 
Settlement and 125 
Settlement and 179 
Settlement, 154 
Settlement, Reevrding Agreed_____- 152 
Short Title (of this Act)_----_--_-- 1 
Statutes of 184-186 
Stocks and Bonds, Sale of__-______- 140 
Subpoenas and Testimony_--------- 49 
Subsequent 183 
Subsequent Inconsistent 13 
Substitution of Cireuit 42 
Substitution of Supposed 

Decedent in 194 
Successor Upon Resignation, 

Suggest Devastavit, Who May_----- 157 
Sait Upon 122 
Suit Upon 181 
Support of Family, Allowance of... 124 
57 
Supreme Court, Appeals to_------- 56 
Surety Company, Bond by-------- 98 
Surety, Melease. Of. 104 
Survival of Action Upon 

Resignation or 178 
Surrender of Assets Upon Removal 173 
Suspension of Statutes of 

Take Dower, Eleetion to___________ 36 
Testamentary, Petition for Letters... 60 
Testimony and 49 


Time of Proof of Nuneupative Wills 75 
Time of Taking Effect, Probate Act_ 2 
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Trust Funds, Invest - See Chapter 
17468, Acts of 1935. 
Unadministered Estates, 
Limitation 


Undue Influence, Effeet of 
Unnecessary, When Administration 
See Chap. 16992, Acts 1935. 
Venue, Change of - See Chap. 
17171, Acts 1935. 

- Venue of Probate Proceedings 
Vesting of Legacies or Devises_-__--- 
Void Legacies or Devises__----~---- 
Widow, Petition for Assignment 

of Dower (Chp. 1717], Acts 1935 
Wideew, Beppest foer.............. 
Will, Children Born After Execution 
Will, Commission to Prove 
Wills, Construction By 

Ty... 
Wills, Construction by Probate Court 
Wills, Diseovery of 
Wills, Discovery of, After 

Settlement of 
Wills, Establishment of Lost 

Willis; Execution of. 
Wills, Marriage After Execution of 


186 


70 
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Wills, Implied Revoeation of______- 13 
Wills, Nuncupative, Requisites of__ 7 
Wills, Nuneupative, Probate of_____ 76 
Wills, Nuncupative, Time of Proof of — 75 
Wills, Notarial, Probate of (See 

Chap. 17171, Aets 1935)_-____- 73, 74 
Wills, Other Revocation._________- 15-17 
Will of Persons Believed Dead, 

Wills, Probate of Lost or Destroyed — 64 
Wills, Production: 59 
Wills, Requisites of Nuneupative__-__ 7 
Wills, 18-19 
Wills, Revival by Revoeation__----- 16 
Wills, Revoeation of, Implied__---- 15 
Wills, Revoeation By Written 

14 
Wills, Revocation, 15-17 
Will, Sales Pursuant to----------- 126 
Will of Supposed Decedent, 

Letters to Exeeutor of__.-------- 197 


Will, Who May Make_----------- 5 

Wills, Written in Foreign Language 
---(See Chap. 17171, Acts 1935) 71, 72 

Wills, Foreign (See Foreign) 
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CONSTITUTIONS ARE NOT MADE, 
THEY GROW. 


R. H. FERRELL, Miami 


William I. Gladstone, Prime Minister of England, pronounced by the great scien- 
tist, Huxley, the most brilliant statesman of Europe, declared that the Constitution of 
the United States was “the greatest work ever struck off at a given time by the brain 
and purpose of man.” 


Before we can concur in the Gladstonian point of view of our constitution, T he- 
lieve we will be compelled to know something of the background of the times surrownd- 
ing and the men who were present at its birth. 


In October 1781, Lord Cornwallis surrendered his sword to General George Wasli- 
ington and the American Colonies beeame free and independent. Within five years 
thereafter Shay’s rebellion was rocking all of New England, and the government under 
the Articles of Confederation found itself helpless. The zeal of the patriots for democ- 
racy would not yield to the need of a central government with power to act. State 
governments everywhere were demoralized. Pressed by these threats George Wash- 
ngton wrote to Harry Lee, a member of the Continental Congress from Virginia: “You 
talk, my good sir, of employing influence to appease the present tumults in Massa- 
chusetts. IT know not where that influence is to be found, or if attainable that it would 
be a proper remedy for the disorders. Jufluence is not government. Let us have one 
by which our lives, liberties and properties will be seewred, or let us know the worst.” 


Such was the state of affairs in these new, independent sovereign states in May 
1787 when men like James Madison, Robert Morris, John Rutledge, George Wvthie. 
George Mason, James Wilson, Roger Sherman, Governor Morris, Rufus King, Alex- 
ander Hamilton, Benjamin Franklin and their colleagues, began to assemble in’ Phil- 
adelphia for the purpose of drafting a new form of government. For four mouths this 
distinguished group secretly labored. Insurmountable obstacles seemed to press them 
from every side. At times it appeared that the convention would break up and the 
members be compelled to return to their homes and leave the states to an unknown fate. 
Finally, on September 17, 1797, the delegates agreed upon the Constitution which was 
submitted to the thirteen states for their ratification and approval. The work wrought 
by these merchants, bankers, wealthy landholders and lawyers, definitely English in 
spirit because of inheritanee, culture, training and disposition, was a proposal for a 
new form of government, not oligarchic like the English, nor a democracy, for the pur- 
pose of their labors was to save the states from the excesses of democracy of the Revo- 
ilton, of New Yori, refused to sign the document. Patrick Henry tad refused to at- 
and radical to the country at large. So much so that George Mason and Edward Ran- 
dolph of Virginia and Robert Yates and John Lansing, colleagues of Alexander Ham- 
ilton, of New York, refused to sign the document. Patrick Henry had refused to at- 
tend the convention because he had foreseen and feared just such revolutionary 
propositions. 


Indeed it was revolutionary, and yet historically there was nothing new in it. It 
did contain some distinctively American conceptions, such as the prohibition against 
unreasonable search and seizure, the requirements as to search warrants, and freedom 
of speech as distinct from freedom of the press, but there was no code of rules created 
for the first time. It was a different constitution, involving three great new principles 
which are now recognized throughout the world as America’s great contribution to the 
science of government. The first of these was an invention by which a centralized 
national government is given all the political power necessary for the protection of the 
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whole country and the conduct of foreign relations, while the states are carefully pre- 
served to secure to the people their own laws, governments and courts at home, the 
marvelous dual system whereby power in so vast a country is made compatible with 
liberty. The second is the great principle of the separation of powers never before 
formerly embodied in the constitution of any country; a principle that they who make 
the laws may not administer them, and he who administers them may not judge them, 
“to the end it be a government of Laws and not of Men.” And the third, and most 
novel and still but half understood, the first great attempt of democraey to found a 
nation without entrusting the sovereign power away from itself, or in the hands of any 
one branch of government. This, no doubt, was the most wonderful political occurence 
in modern history. For the first time in the history of the world the people who from 
the years 1776 to 1787 gained all the reins of power, voluntarily and of their own high 
intellect and patriotism, put certain things beyond the power of their own congress, of 
their own legislature, of the very government that they were about to ereate. “Theirs 
was the high experiment, to found a nation that should forever be without imperial 
power; wherein the Bill of Rights, the cardinal principles, should be kept from the 
hands of sovereignty itself, and all the powers of autocratic nations, of continental em- 
pires and kingdoms, should be given neither to Congress nor to the President, but sleep 
in the lap of the people until they awoke to further need.” This work was to Gladstone 
the greatest that had been produced at a given time by the mind and purpose of man. 


There is a school of thought in this country who like Shylock stand on their bond. 
They cannot see heyond the letter of the Constitution. To them it is only a work; some- 
thing finished; something we must not touch for fear the work may be marred; just 
as if the Master were dead. But, imperishable as may be this constitution we must look 
beyond the mere work if, in the words of the great John Marshall, it is not to be mere- 
ly a magnificent structure to look at but totally unfit for use. We must not forget 
that a great philosopher in the First Century warned the Seribes and Pharisees that 
the “letter killeth, but the Spirit giveth life.” 


The younger Pitt, Prime Minister of England at twenty-five and ruling England 
at the time of the adoption of the Constitution, critically viewed the Constitution. He 
did not see in it the same thing that Mr. Gladsone saw. To him it was a model for all 
future building. Here was a philosopher viewing the Constitution. He had eaught its 
spirit. In it he knew there was life, which would be the admiration of all future years. 
It is the living and working constitution that concerns the true American patriot, the 
constitution in action, and not the constitution in a book. Constitutions are not made, 
they grow. The American Constitution must be treated, therefore, in the light of a 
philosophy rather than a work. I wish, therefore, to diseuss some of the political, eco- 
nomie, and social philosophies of the Constitution. 


Before we ezn consder any of the political, social, or economic philosophies cf the 
Constitution, we must agree on what is the Constitution. It is that instrument given 
us by the original framers and the 21 formal amendments? Any student of government 
and the law will tell you that it is not. One may be familiar with the text of the Fed- 
eral Constitution and still be grossly ignorant of the real Constitution of our governnent. 


Certain customs, statutes and judicial opinions have become just as muck a part of 
the fundamental Jaw as any part of that adopted in the way provided by the letter of 
the Constitution. There has never been a formal amendment providing for the election 
of the President in the manner followed today. Yet custom has made it a part of the 
Constituton. With the awakening of Congress to its power under the commerce clause 
of the Constitution and its increased use of that power sustained by the court, the field 
of national government has constantly widened to include Interstate Commeree Com- 
missions and various other commissions. And finally you may find numerous other 
amendments seattered through 296 volumes of the United States Supreme Court Re- 
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ports, for Chief Justice Charles Evans Hughes, when governor of New York, said: 
“the Constitution is what the Judges say it is.” 


No well informed man questions the statement of the Governor. He could now say 
with Justice Stone of the Supreme Court, that the only check upon their own exercise 
of power is their own sense of self restraint. This ascendancy has not been by fiat, nor 
has it been meteoric. The climb has been slow and difficult. From the moment John 
Marshall announced in the famous ease of Marbury v.Madison: 


“Tt is emphatically the province and duty of the judicial department to 
say what the law is,” 


this doctorine was under fire. Congress was in the throes of a heated debate between 
the federalists, the apostles of a strong, centralized government and the Republicans, 
under Jefferson who had swept the country in the political revolution of 1800, over 


the very question of the right of the Supreme Court to declare an act of the Congress 
unconstitutional. 


In the repeal of the Judiciary Act of 1801, the act by which John Adams had 
created many new federal judgeships and filled them with Federalists, the Congress 
did two momentous things. Ist. It rearranged the sessions of the Supreme Court, so 
that the Court could not convene until 14 months after that repeal. Thus, John Mar- 
shall was prevented from considering the constitutionality of the repeal and setting 
aside an Act of Congress as void just as he had done in Marbury v. Madison. 2nd. 
It put in motion the machinery for the impeachment of Justice Chase, which, if suc- 
cessful, was to be followed by the impeachment of John Marshall... The impeachment 
failed and John Marshall marehed steadfastly on expounding in the famous cases of 
McCullougs v. Maryland, Cohen v. Virginia, Gibbons v. Ogden, and Ogden v. Saunders, 
his theory of nationalism under the Constitution. But in upholding the power of Con- 
gress to establish the Bank of the United States, and the power of the Supreme Court 
to command and require a sovereign state to appear before it, and in holding void acts 
of the legslatures of the states of Virginia, Kentucky, Ohio, South Carolina, and Mis- 
souri, under which the states had attempted to regulate their own courts, land laws, 
banks, laws protecting insolvent debtors, loan certificates of the states, the tariff, and 
doctrines of nullification, the Court aroused the country and it was fiercely and bitterly 
denounced in public and in Congress. Marshall became just as much alarmed over the 
safety of the Judiciary as he was when he sat as a witness in the impeachment proceed- 
ings against Chase. So he wrote to Justice Story: 


“The erisis of our constitution is now upon us. A strong disposition to pros- 
trate the Judiciary has shown itself.” 


Again in 1857, after the Dred Seott decision, newspapers of the north violently at- 
tacked the court. In 1858 when the court upheld the Federal Fugitive Slave Laws the 
states of Wisconsin and Ohio refused obedience to mandates of the Supreme Court, and 
then followed the most bitter denunciation of the court in its history. 


After the court in 1866 had freed, under habeas corpus proceedings, a citizen of 
Indiana who had been seized under order of the President and condemned by a mili- 
tary court to be hanged, and had announced to the country that the Constitution was 
the law for the ruler as well as the ruled, Congress became enraged, and in its determi- 
nation not to be thwarted in its reconstruction program passed.a bill taking jurisdiction 
away from the court in the ease of ex parte McCardle. 


In the year 1895, the Supreme Court handed down three momentouss cases; the 
Sugar Trust cases, holding the corporations involved were not engaged in interstate com- 
meree; the Income Tax cases, holding a tax on income from real estate unconstitution- 
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al; and the Case of In re Debs, upholding the injunction against labor. These deei- 
sions created a storm of criticism against the Supreme Court because ‘all were regard- 
ed in favor of the propertied classes. 


In addition to finding the people denouncing, and the states refusing to obey the 
mandates of the Supreme Court, the Congress curbing its power on appeal, we see 
the President on two occasions treating it with executive contempt. (a) During the 
Embargo of 1808 the court reversed an executive order. Thereupon, Jefferson instruet- 
ed the port authorities to pay no attention to the court. (b) During the administra- 
tion of President Andrew Jackson, a question of jurisdiction of the State of Georgia 
over the lands of the Cherokee Indians was before the Supreme Court. The Court held 
that Georgia had no jurisdiction over the lands. Thereupon, Jackson delivered the 
famous saying: 

“John Marshall has handed down his opinion, now let him enforce it.” 


Notwithstanding this stormy career, the significance and necessary place of the 
Supreme Court in the Federal form of our government is recognized by all thoughtful 
and patriotic men. 


The case of Marbury v. Madison is a land mark in judicial history not only be- 
‘ause it permanently established the power of the Supreme Court in the Federal gov- 
ernment, but also for the equally important reason that it laid the constitutional foun- 
dation for the growth and development of a strong Chief Executive for the nation. It 
is admitted that those who framed the Constitution had in mind the English con- 
ception since 1689 of a Great Council of the Realm, in whom ultimate legislative pow- 
er was vested, with a President merely to exeeute the policies whieh Congress as the 
peculiar representative of the will of the people, would require. When John Marshall 
announced in this case that “by the Constitution of the United States the President is 
vested with certain important polit'cal powers, in the exercise of which he is to use 
his own discretion, and is accountable only to his country in his politieal character and 
to his own conscience,” the picture changed. Gradually, yet definitely, the genius of 
our people tor efficieney, and the development of a strong party system, began to de- 
velop the office of President along the lines of a constitutional monareh, and discarded 
the conception of his being the executive servant of the people. The practical effect of 
this constitutional policy is that the President does not accept from Congress the poli- 
‘ies that he is to execute but that it becomes his political duty to compel Congress to exe- 
cute the policies for whieh he accepts responsibility to the people. 


The Republican party laid the foundation for the perfection of this constitutional 
policy and the Democrats have adopted it and improved on the patent. Thus we have 
a magnificent exemple of the expansion of executive authority under the sanction of ju- 
dicial interpretation. 


When the President is exercising h's political rights in urging upon the Congress 
legislation which he deems wise and which he believes is in accord with the mandate 
ot the people, he has violated neither his oath of office nor any provision of the Con- 
stitution if such legislation is later declared unconstitutional. He has no way of know- 
ing what the Supreme Court, who alone can say what the law is, will declate is the law. 
In the constitutional convention it was urged that some provision be inserted in the in- 
strument under the provisions of which the President m‘ght be advised by the Court, 
concerning such matters, but it was defeated. Despite the fact that the Constitution 
did not contain the provision, President Washington, in 1793 requested the Supreme 
Court for an advisory opinion concerning a complicated question arising out of the neu- 
tral attitude of the United States in the war between England and France. The Court 
refused to give the opinion on the ground that the Supreme Court had no authority 
under the Constitution to deliver advisory opinions. Under such handicaps the Pres- 
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ident and the Congress have a constitutional right to indulge in the constitutional pre- 
sumption enunciated by Justice Washington in 1797 that any act of the coordinate 
branch of the government should be unconstitutional beyond a reasonable doubt before 
it is so declared by the Supreme Court. 


We can not discuss, because of the necessary limitations of this article, the inter- 
esting subjects of majority opinions, and reversals by the Court of its own opinions, 
suggested by the term “reasonable doubt.” Suffice it is to say that the debate over 
the advisability of curbing the power of the Court to hold an act of the legislative 
branch of the government unconstitutional by majority decision began as early as 1823, 
and after the decision of the Court in the case of Ogden v. Saunders in 1827 the ef- 
fects were so exasperating that a bill was introduced and vigorously debated in Con- 
gress to require more than a mere majority to invalidate a legislative act. With the 
recent invalidation by the Supreme Court of so much of the new deal legislation, and 
the warning to the country by Justice Brandeis in the New York Milk case that the 
court must be on its guard “lest it ereet its prejudices into legal principles,” this debate 
has been renewed. 


Beeause of the complete acceptance by, Ameriean citizens of the Constitutional 
theory that the Constitution is only what the judges say it is, the executive and legisla- 
tive branches of the government have been embarrassed in at least two notable instances. 


In 1870 the Court, in the case of Hepburn v. Griswold, denied that Congress had 
power to make United States’ notes legal tender in the payment of debts, both public 
and private. President Lincoln’s money, so they called it, in the hands of soldiers, held 
invalid, seemed to charge the great President with fraud. A mighty uproar swept the 
country. On the day of the decision President Grant made two new appointments te 
the Supreme Court. A rehearing was asked. The Court reversed itself, and held the 
notes were valid, thus saving the eredit of the United States. Again in 1895 in the case 
of Pollock vy. Farmers Loan & Trust Co., the Court held that a tax on real estate in- 
come was constitutional. On rehearing Just'ce Shiras changed his mind so the famous 
income tax law went the way of the unconstitutional, and it took approximately 20 years 
for the people to wrest from the power of propertied classes an income tax amendment. 
So it is that the Congress and the Chief Executive may be compelled on extraordinary 
occasions to exercise patience while the Court emerges from confusion into legal light, 
to the end that the Constitution may be saved. 


From this historical review we have seen the Supreme Judiciary successively at 
erip with Jefferson, anxious for its safety under the democracy of Jackson, humiliated 
and made conseious of its weakness under a Republican Reconstruction Congress, to 
emerge to its present position of unchallenged judicial independence. Contemporaneous- 
lv, but with less struggle, the Chief Exceutive has gradually come into the full realiza- 
tion of his constitutional importance under judicial interpretation. So today the battle 
of the centuries is on here in America, to determine whether or not we shall march on 
with a strong constitutional executive to check the rising tide of communism and fase- 
ism that are threatening to engulf the world. Thonghtful men and women must not 
fall under the spell of the sanetity of what our forefathers said and did. Lincoln, in 
his Cooper Union Speech, denounced the idea that “we are bound to follow implicitly 
in whatever our fathers did. To do so,” said he, “would be to discard all the light of 
current experience, to reject all progress, all improvement.” Thomas Jefferson, the 
one man who is acknowledged by both of the major political parties in this country, 
as the father of America’s political philosophy, said that the people must from time 
to time be attentive to and keep pace with all the advances in science and experience, 
and that if “reformation, adding to powers of the government be resisted, it is to be 
expected that the people will undertake it themselves by force.” 
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The part which the Congress has played in this development under our Federal 
System has not been as dramatie or speetacular as that which the other departments 
have played. Only once in our history has Congress been the dictator. In that era rule 
by Congress and its aseendaney over the other branches of government resehed the 
highest tide. During these brief years the Congress humiliated Presidents Lineoln and 
Johnson and reduced the Supreme Court to practical impotence, a condition which it 
recognized and accepted, abiding its time for resurreetion. 


We must pass from the nationalism of Marshall, the States Rights of Taney, the 
teconstruction Congress that imposed the 13th, 14th and 15th Amendments upon cit- 
izents of “an indestructible Union of indestructible States,” as the price of peace and 
the recognition of their rights as citizens, to the nationalism of the Commerce Clause 
and the famous phrases of the Fourteenth Amendment known as “due process” and 
“equal protection of the law,” and finally to what destinv may call Nationalism for 
the General Welfare provided for in Article T, seetion 8, clause 1 of the Constitution, 
or what we may otherwise eall government of social and economic justice. 


The proof that ours is a growing constitution ean be attested by a facet, which no 
intelligent student of our history will deny. If the framers of the Constitution were 
to revisit us and now study the institutions developed under it sinee 1787, they would 
recognize only in a few respects the product of their labors. Take for example, the Com- 
meree Clause of the Constitution, eeonomically the most potential of all. As under- 
stood by the fathers, it was only intended to regulate ships, which in our coastwide or 
foreign trade, were to transport products from state to state. It has now developed 
into an infinitely complex system, under whieh the Federal government regulates agen- 
cies of which the Fathers never dreamed, and regulates them in every deail, however 
minute. When the full significance of that clause, along with such phrases as “due 
proeess of law’; “equal protection of the law’: “publie purpose for taxation”; “pub- 
lic use for eminent domain”; “fair return on investments in publie utility enterprise”; 
“arbitrary and diseriminatory acts’; “fundamental rights”: “liberty of contract”, was 
discovered and applied by the eourts as criteria to test the validity of legislative acts, 
business institutions grew to such proportions that they hegan to dictste governmental. 
social and eeonomie policies, and gave to the world what was known as “dollar diplo- 
maey.” So undisputed was the swav of big business that no less an authority than Elihu 
Root, Seeretary of State under President Taft, in a speech before a great bus‘ness 
organization at the Union League Club of Philadelphia in 1915, openly deelared that 
it was the business men of the United States who controlled the election of MeKinley 
in 1896 and 1900. On they #uthlessly marched with judicial sanction creating malad- 
justments in property rights, economies, and social justice. But, said Mr. Root in 1915, 
“The seepter has passed. The, control has changed—the men who are controlling the 
government of our country today are men who have been fighting the tariff, the trusts, 
the railroads, the express companies, the telegraph companies, the banks and bankers 
so long.” 


It takes no philosopher to appreciate or understand that excesses, if they were, 
under the Commerce Clause, would have to be followed by proper correctives. Elihu 
Root was frank when he admitted that the seepter had passed. It had, for under Wil- 
son began Nationalism for the General Welfare, according to Article I, section 8, clause 
1 of the Constitution. The social and economic philosophy of this Nationalism is an- 
swering the wail of Nationalism under the Commerce Clause because of the passing 
of the seepter with the words of the profound Justice Stone of the Supreme Court, in — 
the case of Morehead v. New York, ex rel Topaldo; known as the New York minimum 
wage ease: 


“There is grim irony in speaking of the freedom of contract of those who, 
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because of their economic necessities, give their services for less than is needful 
to keep body and soul together.” 


I would not for a moment leave the impression that the welfare of the nation de- 
mands that we turn away from nationalism under the Commerce Clause. That has been 
the economie philosophy which has made possible the rapid development of 48 states 
into one great nation. What I do see that is vital to the perpetuity of our republiean 
form of government under the Constitution is, for those who have been the privileged 
and propertied classes under this regime to join boldly and courageously in the demand 


to make our nationalism under the Commerce Clause also nationalism for the general 
welfare. 


But the reactionaries ery: “The Constitution is under attack. It is endangered. 
They are detouring around the Constitution.” If they would only read history they 
would know that they are basically insincere. Unconstitutionalism has always been ap- 
plied to policies not inherently so, but simply hostile to influential, social and economic 
interests. Nationalism for the general welfare was born and cradled in the same Con- 
stitution that gave us an economic empire under the Commerce Clause. The spirit of 
the Constitution has nurtured each of them. There is no need for us to be anxious 
about tomorrow. The people are struggling for reform but as they do it, you can hear 
them shout out of their hearts the words of Justice Cardozo, in the ease of Panama 
Refining Co. v. Ryan, known as the “hot oil” case: 


“There is no fear that the nation will drift from its aneient mooring.” 
History has taught us that the glory, the life and the power of our constitution 
is found not in its letter, but in its spirit. How true are the words of Chief Justice 
Marshall announeed in 1827 in the ease of Gibbons v. Ogden: 


“Powerful and ingenious minds, taking as postulates, that the powers ex- 
pressly granted to the government of the Union are to be contracted, by econ- 
struction, into the narrowest possible compass, and that the original powers 
of the States are retained, if any possible construction will retain them, may, 
by a course of well digested, but refined and metaphysical reasoning, founded 
on these premises, explain away the constitution of our country, and leave it 
a magnificent strueture indeed, to look at, but totally unfit for use.” 


The lawyer who honors his profession expresses its noblest aspiration in the seareh 
for truth. If it be found, his satisfaction lies in imparting it to others. It oceurs to 
me that we have such an opportunity today. Can not the lawyer be a real social en- 
gineer and tear away all the metaphysical eobwebs around the constitution to the end 
that the layman may understand it as Marshall did and as John J. Parker of the United 
States Cireuit Court of the Fourth District, understood it, when he said: 


“The greatest problem of statesmanship at the present time is to preserve 
the fundamental rights of the individual as guaranteed by the Constitution 
without impairing the power of the government to undertake measures essen- 
tial to the general welfare. And in this connection it must be remembered that 
the rights of the individual are not absolute and invariable, but are subject to 
the power of the State to legislate in the interest of the safety, morals, health 
and general welfare of the community. 


“And it is no sign of the abandonment of our constitutional theory that 
the activities of the Federal government should have increased greatly with 
the passage of time; for this increase has been in accord with the Constitution 
and not contrary to it...” 
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EDITORIALS 
Common Law Rules 


In order to publish the Common Law Rules, recently adopted by the Supreme Court, 
in this issue it has been necessary to set aside a number of articles already set up in 
type for printing in this issue. The Editor felt, however, that the greater service to 
the Bar demanded that the rules be printed as soon as possible. Appearing as they 
did in two different advance sheets it was d‘fficult for one to get at the rules readily. 


We want to express appreciation to Claibourne M. Phipps, Chairman of the Com- 
mittee on Common Law Rules, who has cooperated with us in getting these rules edited 
and proof-read. 


Controlled Bar 


The committee on a regulated bar, of which Giles J. Patterson, of Jacksonville, is 
Chairman, made a thorough-going report at the Panama City meeting. It is the hope 
of the Editor to devote a major portion of the December issue of the Journal to the 
proposed Court Rules designed to make effective a Court Controlled Bar for Florida and 
pertinent discussions of the underlying principles of this method of Bar regulation. 


Many of the lawyers of Florida have expressed themselves as being of the opinion 
that this is the most important question before the Bar at the present time. The Editor 
believes that the Committee of the Association has risen to the emergency and has a 
proposal which not only merits the approval of the Bar generally but action by the 
Supreme Court. 
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THE FORUM 


LIBERALISM IN CONSTITUTIONAL CONSTRUC- 
TION IS PREFERABLE TO ILL-ADVISED 
AMENDMENT. 

By T. S. TRANTHAM, Lakeland, Fla. 


I have felt for some time that there should be some expression from that section 
of the legal profession whieh is sympathetie with the phase of our political life which, 
for lack of better expression, we call the New. Deal. I am confident that there are many. 
probably a large majority of the lawyers, who do not subseribe to utterances of many 
high-placed members of the profession made in derision and criticism of the social and 
economie experiments of the immediate past and of the present times. So many shining 
lights of the profession, heads of bar associations, members of the “Supreme Court 
of the Ameriean Liberty League,” and such like, have expressed themselves in the man- 
ner referred to, and have so often emitted the clarion call for all to rally around and 
save the Constitution, that perhaps the opinion has become extant that the legal profes- 
sion considers our Constitution and our structure of government in danger. 


The address of Mr. W. H. Rogers delivered before the last meeting of the Florida 
State Bar Association in Havana is one of these utterances in point, and is the im- 
mediate occasion of my exeresing the temerity of joining issue. I have not seen any 
dissent hitherto except a mild criticism of his taste in making use of that occasion for 
the exploitation of a political cause. 


As I study his address, I gather that he is against the New Deal. 


Now, as a citizen I grant his right to be, for the queston whether the social and 
economic reforms which the New Deal has attempted shall become a part of our gov- 
ernmental policy, is a politieal issue, about which men may differ, do differ, and have 
a right to differ. We lawyers, as such, are not concerned with the merits or demerits 
of such measures, except as we are citizens. But I do objeet to the clouding of that 
issue under the guise of a treatise on constitutional law, in an attempt to show that 
these social and economic reforms are inimical to and destructive of our constitutional 
structure. I do not believe in hasty and ill-advised tinkering with the frame-work of 
government; but neither do I believe that the forms of our constitutional structure must 
be maintained at all hazards, even at the price of social and economic progress. 


I undertake the task of disputation with full recognition of my own limitations, 
but buoyed by the belief that a majority of the legal profession prefer to do their own 
thinking, and do not accept their social, eeonomie and political views from ex eathedra 
utterances which arrogate to their source the authority of a pronouncement from 


On High. 


To begin with, I venture to suggest that when the distinguished Past President of 
the Bar Association cites Edward Gibbon as an authority, and compares the Deeline 
and Fall of the Roman Empire with our own contemporary history, he is considerably 
far afield and behind the times. . . Gibbon’s great work has long held a high place in 
‘literature because of the sonorous beauty of its style, but as an aceurate interpreter 
of historic events Gibbon himself today is accorded very little deference. 
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Says Mr. H. G. Wells, 


“Both Gibbon and Voltaire had the sense of history strong in them; both have set 
out very plainly and fully their visions of human life; and it is clear that to both of 
them the system in which they lived, the system of monarchy, of leisurely and privileged 
ventle folks, of rather despised industrial and trading people and of down-trodden and 
negligible laborers and poor and common people, seemed the most stably established way 
of living that the world had ever seen. They postured a little as Republicans, and 


sneered at the divine pretensions of monarchy; but the republicanism .. . . was the 
crowned republicanism of the Britain of those days, in whieh the king was simply the 
official head, the first and greatest of the gentlemen. ... .” 


It must be remembered that from 1776 to 1887, the period of the publication of 
Gibbon’s work, the American colonies were undergoing the labor pains of the birth of 
a nation, and the French people were even then groaning and writhing under the 
tyrannies and injustices that culminated in the Revolution and the Reign of Terror. 
Of all this Mr. Gibbon was apparently blissfully unaware. 


Says Mr. Wells of this, 


‘When Gibbon was congratulating the world of refined and edueated people that 
the age of great political and social catastrophes was past, he was neglecting many 
signs which we—in the wisdom of accomplished facts—could have told him portended 
far heavier jolts and disloeations than any he foresaw.” 

That Gibbon was not alone in his utter failure to read the signs of the times is 
abundantly shadowed forth in history. 


The fourteenth of July is celebrated by the French as their Independence Day. 
On that day, 147 vears ago, the people of Paris stormed the Bastille, the citadel and 
the symbol of absolutism and tyranny. King Louis that day was hunting in the for- 
ests of Fontainebleau, and so little did he comprehend the significance of events that 
the only thing he thought fit to record in his diary for the happenings of the day was 
the fact that he killed nothing. “Rien,” to him was not even a comment on an oceur- 
rence that was the first of a series of events which were to convulse the nation and 
shake the entire civilized world. 


Thomas Carlvle dramatized it thus, 


“His Majesty, kept in happy ignorance, perhaps dreams of doublebarrels and the 
Woods of Mendon. Late at night, the Duke de Lianeourt, having official right of en- 
trance, gains access to the Royal apartments, unfolds with earnest clearness, in his 
constitutional way, the Job’s news. ‘Mais,’ said poor Louis, ‘C’est une revolt, why that 
is a revolt!” “Sire,” answered Liancourt, “it is not a revolt, it is a revolution.” 


Again, referring to Gibbon’s history, Mr. Wells says, 


“And this being the mental disposition of Gibbon and Voltaire, and of the age in 
which they lived, it is natural that they should find the existence of religion and partic- 
ularly the existence of Christianity, a perplexing and rather unaccustomed phenome- 
non... .. Gibbon’g great history is essentially an attack upon Christianity as the oper- 
ating cause of the decline and fall. He idealized the crude and gross plutocracy of 
Rome into a world of fine gentlemen upon the eighteenth century model, and told how 
it fell before the Barbarian from without because of the decay through Christianity 
within.” 


So that when one takes Gibbon’s interpretation of the causes of the decay of Roman 
institutions, and assumes a parallel between our conditions and times with those of the 
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dawn of the Christian era, the doubtful value of his reasoning becomes at once apparent. 


Mr. Rogers, in praising the wisdom of the founders of our government and the 
framers of the Constitution, speaks of the expeTience of the French people in their 


struggle with the Bourbons for liberty, as an object lesson. Thomas Jefferson himself 
said, of the Founders, 


“Some men look at the Constitutions with sanctimonious reverence and 
deem them lke the Ark of the Covenant, too sacred to be touched. They 
ascribe to the men of the preceding age a wisdom more than human and sup- 
pose what they did to be beyond amendment. I knew. that age well; I belonged 
to it and labored with it. It deserved well of its country. It was very like 
the present, but without the experience of the present; and 40 years of experi- 
ence in government is worth a century of book reading; and this they would 
say themselves, were they to rise from the dead. I am certainly not an advo- 
cate of frequent and untried changes in laws and constitutions. I think mod- 
erate imperfections had better be borne with; because, when once known, we ac- 
commodate ourselves to them, and find practical means of correcting their ill 
effects. But I know also that laws and institutions must go hand in hand 
with the progress of the human mind. As that becomes more developed, 
more enlightened, as new discoveries are made, new truths disclosed, and man- 
ners and opinions change with the change of circumstances, institutions must 
advanee also, and keep pace with them... .” 


We must indeed ascribe to the Conseript Fathers of our nation and its Constitu- 
tion more than mortal wisdom and prescience if, in 1787 they could lookt back upon the 
French Revolution, which commenced with the convening by King Louis XVI of the 
States-General in 1789. This is described by Hilaire Belloc, as “the first great Demo- 
cratic parliament ever seen in Europe since the Middle Ages declined.” And acecord- 
ing to this writer, “the American colonies and their ideal republic furnished an object 
lesson, as it were, to the rationalism of the time.” In that age and that time, the public 
mind was moving very rapidly indeed toward a reconstruction of society. There are 
numerous indicia today that humanity is on the march, that its society and its insti- 
tutions are in a process of reconstruction, and that the moral equilibrium of the human 
race today is more unstable than it has been in decades. It needs but some material 
cause for the equilibrium to be upset, whether it be war or economic depression. The 
tragedy of the situation consists in the fact that so many of the so-called leaders of 
our present day seem utterly oblivious to the signs of the times and impervious to any 
sense of responsibility for the betterment of conditions. 


Any thoughtful student of history will know that every system devised by man 
for the government of mankind must depend, for its successful functioning, upon the 
moral fibre of the citizenship. A pure democracy, such as that of the ancient Greeks, 
was successful to the extent that the “DEMOS” was pure. When the citizens of 
Athens voted to exile. Miltiades for no better reason that that they were bored with hear- 
ing him ealled “The Just,” Athens was on the road to decay. When the upright dic- 
tatorship of Cincinnatus was replaced by the proseriptions of Sulla, when, instead of 
the leadership of the Gracchi, Romans lived under the absolutism of the Triumvirate, 
the reason is not to be found in the faulty political structure of the Roman Republic, 
but in the moral decadence of the Roman people. The ancient Romans were never so 


insistent on the forms of their ancient liberties as in the days of their decay, when 
the substance had departed. 


From this we must learn the lesson that the preservation of the form of our con- 
stitutional government will be utterly worthless if, by whatever means it may come to 
pass, those forms do not do that for which the government was created. “We hold these 
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truths to be self-evident: that all men are created equal; that they are endowed by their 
Creator with certain inalienable rights; that among these are life, liberty and the pur- 
suit of happiness; that to secure these, governments are instituted among men, deriv- 
ing their just powers from the consent of the governed.” 


Before we consider seriously an amendment of our Constitution, or an alteration 
of the structure of our government, should not those charged with the task and responsi- 
bility of construing our fundamental law exhaust every means to find, within our con- 
stitutional structure, the necessary authority for the accomplishment of the fundamental 
aims for which the government was founded ? 


In the day of rugged individualism perhaps it was sound politieal philosophy for 
the government not to concern itself, or to concern itself as little as possible, in the 
eceonomie affairs of its citizens. This idea is embodied in the slogan, “More business 
in Government, less government in business.” It is back of the ery against “Paternal- 
ism,” “Regimentation,” “Bureaucracy” and the like. The plain truth of the matter is 
that this is an outworn philosophy. It grew and developed in the days when a virgin 
continent was being exploited by “Business,” when the brains, energies and talents of 
the American people were centered upon the amassing of wealth, and they considered 
that government the best government which interfered least with the exploitation, or as- 
sisted most in it. It was a “loot complex” toward the relation between government and 
business, of which tariff protection and the wholesale plundering of the public domain 
of natural resources were the chief manifestations. Whether we like it or not, it is 
today accepted as one of the fundamentals of political philosophy that government has 
a relationship to and responsibility for economie conditions. Why else did Mussolini 
defy the world and conquer Ethiopia? Why else, today, does Hitler serve notice on 
the world that Germany intends to retake her lost colonies and regain her “place in 
the sun?” 


And one thing certain may be deduced from the signs of the times from those 
willing to learn—that the masses of the citizenship, with whom rest the political pow- 
er, will not indefinitely tolerate a political strueture which, while it purports to seeure 
to them equal political rights, does not secure to them equal social and economic priv- 
ileges. Therefore, a philosophy of constitutional law which, by repeated construction, 
has the effeet of rendering government powerless to correct social evils and economic 
maladjustment, is fraught with more danger to our political structure than are those 
efforts, of whieh New Deal legislat‘on is an example, to find, within our constitution 
the power to enforce needed social and economic standards. 


Mr. Rogers divides constitutional students into two schools of thought: 


First, those who believe in the present constitutional framework of a federation 
of sovereign states, which endow the central government with specific limited powers, 
and separate its legislative, executive, and judicial powers as rigidly as possible. 


Seeond, those who believe that the present constitutonal framework ean be pre- 
served only at the sacrifice of social and economie progress; and that only a more pow- 
erful central government can enforce needed social and economic standards. 


Now, when it becomes manifest that needed social and economie standards cannot 
be had under the present constitutional framework, that social and economic progress 
must be sacrificed in order to preserve that strueture; when it becomes apparent that 
the central government lacks the authority, and the sovereign states lack the capacity, 
to bring about that needed progress, then it is high time to change that structure, that 
framework of government. And those who would preserve it at all hazards, must in- 
evitably fall into the class of opponents of needed social and economic progress, or mere 
fetish worshippers. 
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I am one of those who believe that the Constitution was intended for the needs of 
the Nation, and that it was intended that as our social and economic system has de- 
veloped the Constitution should, by progressive and liberal construction, have kept 
pace with it. I have ever conceived that its chief glory was its flexibility and adapta- 
bility to changing conditions and times. 


It was by construction alone that John Marshall found in the Constitution a pow- 
er in the courts to declare an act of Congress invalid as in contravention of the Consti- 
tution. There was no express language in the doeument granting such power. Inci- 
dentally that power is not possessed by the English courts; yet the English people in 
their struggles for political liberty do not seem to have needed a Supreme Court to 
halt the aggressions of legislative power. Indeed the whole political history of Eng- 
land has been that of a struggle by the Legislative against the Executive, until, today, 
the Legislative arm of Government is supreme. 


It was by construction that Congress was found to have the power to regulate inter- 
state transportation of intelligence; vet at the time the Constitution was adopted the tel- 
eeTaph, telephone and radio were not dreamed of. 


It was by construction that it was found that Congress could regulate the rates for 
transportation wholly within a state, when such transportation entered into competition 
with and affected interstate commerce. 


It was by construction that Congress was found to have power to make grants in 
aid of road-building, under its expressly granted power to establish post offices and 
post roads. 


There is no language in the Constitution which gives the Congress express power 
over the subject of edueation; vet grants in aid of agricultural and military education 
are upheld, through construction. 


Instances could be multiplied almost ad infinitum. Indeed, so universally is it ree- 
ognized that the powers of Congress have been enlarged through construction, as need 
has developed, far beyond the original concept of the framers, that it has come to be 
accepted as a trite expression that the law is what the court says it is. I believe we 
may cite Chief Justice Hughes himself as authority for this. It is therefore inescap- 
ably true that in the larger sense, the judges make the law. 

There is no such thing as a statie law of the constitution, the same yesterday, today 
and tomorrow. The language of the Constitution remains the same, but the law of the 
Constitution changes as conditions change, because the meaning of all language changes 
as conditions change, as the judges, whose duty and task it is to interpret and construe, 
react to changes in their environment and education. 


No lawyer can know the law upon a profound constitutional question until the 
Supreme Court has stated it, and that Court, in the very nature of things, states it ac- 
cording to the economic and social predilections of the majority. If that majority was 
always the same, and always composed of the same individuals, logically it would mean 
that the minority was always wrong. But the personnel and the size of the majority 
are constantly shifting. No one really believes that divine sanction rests with the ma- 
jority, or that that sanction shifts when one or more of them changes his mind. 


When the Minnesota farm mortgage moratorium statute was upheld as not impair- 
ing the obligation of contracts, the division of the court was five to four. Justices Van- 
Devanter, MeReynolds, Sutherland and Butler, dissenting, thought that the prohibitions 
of the Constitution ought not to be abandoned merely because they pinched. The majority 
construed the constitution and the statute in the light of the intent of the lawmakers 
with reference to the situation presented, and found that the statute in question was not 
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an abandonment of the prohibition against a state passing a law to impair the obliga- 
tion of contracts. 


New York state enacted a law regulating the price of milk and it was upheld by 
the Supreme Court, again by a five to four division. The same dissenting four 
thought it “a facile disregard of the Constitution, as long interpreted and respected.” 


When the Court held, again five to four, that Congress could, under its power to 
coin money and regulate the value thereof, alter the gold clause in private contracts, 
the same dissenting four, speaking through Mr. Justice McReynolds, thought that “the 
impending legal and moral chaos is appalling.” The fact of a threatened social and 
economic disintegration, which the Act of Congress was designed to halt, was of less 
moment with the dissenters than the injury to the moneyed classes which they saw in 
the legislation. This is indicative of their personal predilections; they were in the 
nunority; therefore they were wrong, according to the statie concept. 


But when the Court struek down the railroad employees pension act, Justice Rob- 
erts shifted from his group to the previously dissenting four. And lo! they became a 
majority, and were right. 


When the Court held the Agricultural Adjustment Act unconstitutional, Chief Jus- 
tice Hughes followed Justice Roberts into the other camp, and the minority of four 
dissenters now became a majority of six. The cynical might suggest that the prodigals 
had returned and were recovered from their mental aberrations. But alas! when the 
Guffey Coal Act came up for consideration, Chief Justice Hughes went astray again, 
and joining with Justices Stone, Brandeis and Cardozo, sternly asserted that “it is not 
for the Court to amend the Constitution by judicial decision.” 


When the Wileox Act was held unconstitutional, these four dissenters, Stone, Bran- 
deis, Cardozo and Hughes, characterized the majority reasoning as “divorced from the 
realities of life.” 


And in the Minimum Wage Case, the same four declared that “the end is legitimate 
and the means appropriate,” although a majority held the act invalid; and three of the 
four virtually accused the majority of deciding according to “their personal ceonomie 
predilections.” 


Which of course they did. 


In other words, when the members of the court so persistently disagree with each 
other as to what the constitution means, and whether a particular statute is authorized 
or prohibited by that instrument, it is not reasonable to expect the Executive who may 
sponsor, or the Legislative, who may enact, a law, to possess greater wisdom. Denun- 
ciation of the Congress for enacting laws, or the Executive for proposing them, which 
are later held to be unconstitutional, is either based upon ignorance, or it is intelleetual- 
lv dishonest. 


It is suggested that, insiead of the Federal government embarking upon experi- 
ments in social and economie readjustment, such matters be left to the states for test- 
ing; that if a proposed measure or program, be first tried as a matter of state policy, 
its ill effects, if unsuccessful, will be limited, while its benefits, if successful, can be 
obtained by imitation. 


This suggestion, even while it savors of special pleading, does not even have the 
merit of being novel. In the case of New State Ice Co., v. Liebmann, 76 L. Ed, 747, 
the Supreme Court held that an experiment, undertaken by the state of Oklahoma, in 
controlling competition in the production of ice, an artiele of universal use and neces- 
sity, was unconstitutional as “unreasonably curtailing the common right to engage in 
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a lawful private business.” The immediate applieation of the principle thus invoked 
was a requirement that any new ageney for the production of iee must first obtain 


from the state ageney a certificate of public convenience and necessity. 


Justice Brandeis in a dissenting opinion in which he was joined by Justice Stone 
(is there any significanee in the fact that these two almost always are found on the 
side of liberalism) said: 


“The people of the United States are now confronted with an emergeney more 
serious than war. Misery is wide-spread, in a time, not of seareity, but of over-abund- 
ance. The long-continued depression has brought unpreeedented unemployment, a eatas- 
trophic fall in commodity prices and a volume of economie losses which threatens our 
financial institutions. Some people believe that the existing conditions threaten even 
the stability of the eapitalistie system. Eeonomists are searehing for the causes of this 
disorder and are reexamining the bases of our industrial structure. Business men are 
seeking possible remedies. Most of them realize that failure to distribute widely the 
profits of industry has been 2 prime cause of our present plight. But rightly or wrong- 
lv, many persons think that one of the major contributing causes has been unbridled 
competition. Increasingly, doubt is expressed whether it is economically wise, or morally 
reht, that men should be permitted to add to the producing facilities of an industry 
which is already suffering from over-capacity. In justification of that doubt, men 
pont to the excess-capacity of our productive facilities resulting from their vast ex- 
pansion without corresponding increase in the consumptive capacity of the people. They 
assert that through improved methods of manufacture, made possible by advances in 
science and invention and vast accumulation of eapital, our industries had become eapable 
of producing from thirty to one hundred per eent more than was consumed even in days 
of vaunted prosperity; and that the present capacity will, for a long time, exceed the 
needs of business. All agree that irregularity in employment—the greatest of our evils 

‘cannot be overcome unless production and consumption are more nearly balanced. 
Many isist there must be some form of eeonomie control. There are plans for pro- 
ration. There are many proposals for stabilization. And some thoughtful men of wide 
bus'ness experience insist that all projects for stabilization and proration must prove 
futile unless, in some way, the equivalent of the certifieate of publie convenience and ne- 
cessity is made a prerequisite to embarking new eapital in an industry in which the 
already exceeds the production sehedules, 


“Whether that view is sound nobody knows. The objections to the proposal are 
obvious and grave. The remedy might bring evils worse than the present disease. The 
obstacles to suecess seem insuperable. The economie and social seienees are largely 
uneharted seas. We have been none too successful in the modest essays in economic 
control already entered upon. The new proposal involves a vast extension of the area 
of control. Merely to aequire the knowledge essential as a basis for the exercise of this 
multitude of judgments would be a formidable task; and each of the thousands of these 
judgments would call for some measure of prophecy. Even more serious are the ob- 
stacles to suecess inherent in the demands which exceution of the project would make 
upon human intelligence and upon the character of men. Man is weak and his judeg- 
ment is at best fallible. 


“Yet the advances in the exact sciences and the achievements in invention remind 
us that the seemingly impossible sometimes happens. There are many men now living 
who were in the habit of using the age-old expression: ‘It is as impossible as flying.’ 
The discoveries in physical science, the triumphs in invention, attest the value of the 
process of trial and error. In large measure, these advances have been due to experi- 
mentation. In those fields experimentation has, for two centuries, been not only free 
but encouraged. Some people assert that our present plight is due, in part,,to the lim- 
itations set by courts upon experimentation in the fields of social and ecenomie science; 
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and to the discouragement to which proposals for betterment there have been subjected 
otherwise. There must be power in the States and the Nation to remould, through experi- 
mentation, our economic practices and institutions to meet changing social and economic 
needs. I cannot believe that the framers of the 14th Amendment, or the States which 
ratified it, intended to deprive us of the power to correct the evils of technological un- 
employment and excess productive capacity which have attended progress in the useful 
arts. 


“To stay experimentation in things social and economic is a grave responsibility. 
Denial of the right to experiment may be fraught with serious consequences to the Nation. 
It is one of the happy incidents of the federal system that a single courageous State 
may, if its citizens choose, serve as a laboratory; and try novel social and economie ex- 
periments without risk to the rest of the country. This Court has the power to prevent 
an experiment. We may strike down the statute which embodies it on the ground that, 
in our opinion, the measure is arbitrary, capricious or unreasonable. We have power 
to do this, because the due process clause has been held by the Court applicable to 
matters of substantive law as well as to matters of procedure. But in the exercise of 
this high power, we must be ever on our guard, lest we erect our prejudices into legal 
principles. If we would guide by the light of reason, we must let our minds be bold.” 


So that power of experimentation was denied. 


Yet, when the Federal government through N. R. A. undertook the self same task, 
an unanimous Court held that the experiment was beyond the seope of Federal power. 
If the Supreme Court denies to the Federal Govrnment and to the States the power and 
right to experiment, where then can the laboratory be found? Shall it be Fascist Italy, 
Nazi Germany, or Communist Russia? No, shout the rugged ind‘vidualists, those are 
alien, subversive, un-American influences. It seems, then, that the only field left for 
experimentation in matters of social control is the domain of ‘“No-Man’s-Land.” 


Incidentally, when we reflect that the courts hold that a state may require a private 
contract carrier by motor vehicle to obtain a certificate of public convenience and neces- 
sity, as a pre-requisite to engaging in the business of hauling ice, yet may not exact the 
same compliance from one desiring to engage in the business of producing ice, we are 
compelled to wonder where reposes the absolute test of governmental authority, in the 
constitution itself as written, or in the ph losophy of the individual justices? 


Mr. Rogers suggests that hitherto, concealed virtues of the Sixteenth Amendment 
be applied as a constitutional means of accomplishing some of the measures of reform, 
which thus far the Supreme Court has declared to be beyond the scope of Federal power. 
Presumably he means that compliance with a Federal Child Labor Act, or a minimum 
wage act, or like measures, could be coerced by levying heavy income taxes on those who 
did not comply with them; or, differently stated, compliance could be purchased by 
compensating income tax rates on those who did comply. Since the Supreme Court 
held that money raised by a processing tax could not be used to purchase compliance with 
the Triple A, saying that the payments for such compliance amounted to economic 
coercion, it is difficult to see wherein money derived from an income tax could be simi- 
larly employed. The suggestion that an exemption or lower rate be allowed an employer 
who contributes to the nation economy by shortened hours, if constitutional, is at once 
confronted with the thought, how many employers would shorten their hours in the face 
of competition from those who would not? Most employers would reason alike. The 
competition is present and immediate; the benefit of the exemption or lower rate is 
contingent on my having to pay a tax. If I shorten my hours in the face of competition 
with long hours, | might and probably would, show a loss. Therefore, it would be a 
foolish risk to take. If coal mine operators of West Virginia should elect to shorten 
their hours and promulgate minimum wage scales and restrict production as a consid- 
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eration for compensating income tax rates, while the operators of Kentueky and Ohio 
refused to do so, the economie chaos would be perpetuated. And if by chance all 
operators should agree, is it not morally certain that the Supreme Court would hold 
that the Federal Government cannot accomplish by indirection that which the court has 
already held it could not do directly? 


If we really expect and hope to accomplish social and economie progress and enforce 
needed standards, shall we not take counsel with those who are seeking that end rather 
than those who spend their energies in pointing out why it can’t be done? Liberal 
interpretation of the constitution in the light of the spirit which gives it life, will find 
in the present structure of government ample power. A New Nationalism based upon 
the General Welfare powers of the Federal Government, a new orientation of the 
doctrine of that clause, is all that is needed. What is needed is not so much an amend- 
ment of the constitution as an amendment of the Supreme Court. 


Lip service to the principles of our Constitution would better be replaced by a gen- 
uine effort to accomplish within its present framework necessary correction of social 
and economie mal-adjustment. 


Fervently do we hope that in the developing political philosophy of this nation, we 
may not have to invoke another principle of the Declaration of Independence, when it 
declares : 


“Whenever any form of Government becomes destructive of those ends it is the 
right of the people to alter ot to abolish it, and to institute a new government, laying its 
foundations on sueh principles and organizing its powers to such form, as to them shall 
seem most likely to effect their safety and happiness.” 
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I hereby apply for membership in the FLORIDA STATE BAR ASSOCIATION. I was 
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Date 

now a member Bar Association, 

I am a member of the Bar of the Judicial Circuit. 

I am attaching herewith check for $5.00 

($3.00) to cover one year’s dues. (Dues Signature of Applicant 

are $5.00 if admitted more than 7 years Business Address 


$3.00 for others). 
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FLORIDA STATE BAR ASSOCIATION 


LEWIS TWYMAN, Miami ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 
Members of the Executive Council 


Martin Caraballo, Tampa W. J. Oven, Tallahassee 
Wm. H. Rogers, Jacksonville Millard Smith, Titusville 


Together with the President and Secretary-Treasurer 


Conference of Delegates Holds Successful 
Meeting In Panama City 


The Conference of Delegates of Local Bar Associations met in Panama City on 
the 23rd and 24th of October with around fifty delegates present. 


The meeting was ealled to order by Phillip A. Roll, President of the Bay County 
Bar Association and the delegates weleomed by Mayor Russ of Panama City. D. H. 
Redfearn of Miami responded on behalf of the visiting attorneys. 


Lewis Twyman, President of the Florida State Bar Association took charge of 
the meeting after the formalities had been performed and introduced Giles Patterson, 
Chairman of the Committee on Integration, who outlined the work of the Committee 
and stated that the name of the Committee had become a misnomer as the Committee 
had discarded both the true integrated and self controlled bar in favor of a Court Con- 
trolled or regulated bar. 


After John Dickinson had outlined to the delegates the history of regulated bars, 
pointing out the distinction between incorporated bars, integrated bars and court con- 
trolled bars, Raymer Maguire discussed the right of the Supreme Court to control the 
bar by rules An article by Mr. Maguire appearing in the May Law Journal covered the 
same subject. 


Roy Sappenfield, member of the Committee, then read the draft of the proposed 
rules, which after discussion, were approved in principle and referred back to the Com- 
mittee for some minor corrections and further consideration. The question of controlling 
the bar by Court rules consumed the time until noon adjournment. 


The afternoon session was given over to the report of the Committee on Criminal 
Procedure. Mr. E. W. Davis, of Orlando, made the report for the committee. The 
report followed closely the model criminal code proposed by the American Institute 
and most of the draft appeared to meet the approval of the attorneys present. Mr. Davis 
announced that his committee would have his report in final shape by the 1st of January. 


The Council passed suitable resolutions thanking the Bay County Bar, the citizens of 
Panama City and the Press for the cordial reception given to the delegates. 


During the evening a banquet was attended with the Bay County Association as 
host and of which W. L. MecChristie of Jacksonville was toastmaster. The balance of 
the evening was given over to dancing at the St. Andrews Bay Yacht Club. 
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Executive Council Holds Meeting In Panama City 


The Exeeutive Couneil of the Florida State Bar Association met in Panama City 
on the evening of October 23rd, with the following members present: Lewis Twyman, 
President of the Florida State Bar Association, Ed R. Bentley, Secretary, Martin Cara- 
hallo, John Dickinson, President of the Junior Section. 


Invitations were received for the 1937 convention of the Florida State Bar Associa- 
tion from Panama City, Miami and Hollywood. It was determined that both Hollywood 
Beach Hotel and Miami Biltmore had the facilities for taking eare of the Association 
but the Executive Council thought the rates too high and, therefore, appointed Mr. 
Twyman, as committee of one, to negotiate further. It is likely that Mr. Twyman will 
be ready to report at another meeting of the Executive Council on October 31st, to be 


held in Gainesville. 


The following applicants for membership were elected: E. D. Treadwell, Jr., 
Areadia, Thos. J. Shave, Jr., Fernandina, W. Herbert Messer, Sanford, Fred R. Wilson, 
Sanford, and E. H. DeGroot, Jr., Washington. 


The Secretary rendered a semi-annual financial report showing that receipts since 
January from dues and advertisements in the Journal were $4,831.55 and the expenditures 
for the same period, including the costs of the Law Journal, were $3,715.28, leaving a 
balance on hand of $3,556.40, which included the balance brought forward from last 
year. The healthy financial condition was due, as it was pointed out, to the combining 
of the Seeretary’s office with the publication of the Journal. 


Changes in Law Firms 


J. Velma Keen, formerly practicing at- 
torney of Sarasota but more recently an 
Assistant Attorney General of the State of 
Florida, has resigned his position with 
the State and has announced the opening 
of offices in Tallahassee for the general 
practice of law before all the Courts. Mr. 
Keen will also practice before the various 
commissions and State Boards located at 
the capitol. 


William H. Malone, prominent attorney 
of Key West and former member of the 
State Senate, announced the opening of 
law offices for the general practice of 
law at 710 Biscayne Bldg., Miami. Mr. 
Malone will be associated with John M. 
Murrell. 


The firm of Tilden and Hayes, Orlando, 
has announced the association with that 
firm of Donald Walker. Mr. Walker is 
a graduate of the University of Florida 
and has been maintaining offices in Or- 
lando. 


Lewis Twyman, President of the Florida 
State Bar Association, and his partner, 
A. L. MeCarthy, both of Miami, announced 
the dissolution of their partnership effee- 
tive September 15, 1936. Mr. Twyman 
will continue the practice of law with 
offices at 100 Security Building, Miami, 
and Mr. McCarthy is leaving the practice 
of law to engage in business in Texas. 


Lucien H. Boggs, formerly of Jackson- 
ville, but more recently of Washington, 
lias announced the reopening of offices for 
the practice of law in the Bisbee Building 
at Jacksonville with F. Everhart Haynes, 
of Washington, handling the Washington 
office, which will be associated with the 
Jacksonville office. 


William N. Ellis, former Referee in 
Bankruptey with offices in Orlando, has 
announced the association with him of 
J. J. Parrish, Jr., formerly Assistant to 
the Supreme Court of Florida, for the 
general practice of law with offices in the 
Ellis Building, Orlando, Florida. 
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HERBERT HARTLEY EDUCATES 
LAWYERS TO ACTION IN 
JUDICIAL ORGANIZATION 


Herbert Hartley, secretary-treasurer of 
the American Judicature Society and Ed- 
itor of the Journal of that organization, 
has perhaps done more than any other 
man in America to educate the lawyers 
and the public to progressive action in 
judicial organization and in paving the 
way for self-governing bars, usually re- 
ferred to as integrated bars. Recently, in 
writing to the Editor of the Florida Law 
Journal on other matters, the following 
paragraph was included in his letter: 


“Tt is evident to me, from letters com- 
ing from your state, that you are making 
great headway as to bar integration, and 
the spirit you show is just what has brought 
victory in most of the states where acts 
have been obtained. Mr. Maguire is very 
enthusiastic about getting integration by 
court rules, and without an act, and in- 
sists it will come about within a year, 
or sooner. I do not know as to this. I 
suggest that this is not the time for your 
Association to make such a compromise 
as exists in Missouri. But if you become 
despondent about legislative concurrence 
later, then you can doubtless get at least 
as much from your court as was given in 
Missouri, and eventually this will lead to 
the needed act, or to complete organiza- 
tion by rule of court. In Kansas the 
State Association is very confident that 
the supreme court will go the entire dis- 
tance. Apparently the court in Colorado 
is willing to do this when the Association 
is ready. Once there is such a precedent 
there will probably be imitators, in Texas, 
Indiana, Ohio, ete. At present you are 
not foreed to make a choice of routes, but 
may have sufficient light before January 
to make the choice clear. It was a real 
pleasure to see you.” 


KANSAS FIRST STATE TO REQUIRE 
COLLEGE DEGREE FOR AD- 
MISSION TO BAR 


No. 39 of the Rules of the Supreme 
Court is hereby amended by adding there- 
to the following: 

On and after June 1, 1940, the applieant 
shall show that he holds a degree issued 
by aceredited college indicating his 
satisfactory completion of a full collegiate 
course in the arts and seiences; and he 
shall also show that he holds a degree of 
hachelor of laws issued by an aeeredited 
law school. Whether the two requisite 
degrees shall have been earned by four 
years’ study in the arts and sciences and 
three years’ study in law, or by three 
years in the arts and sciences and four 
years in law, or by three years in the 
arts and sciences and four years in law, 
shall continue, as at present, to be the 
coneern of the edueational institutions 
which issue those degrees to the applicant, 
long as their standards of educational 
excellence are satisfactory to the board of 
law examiners. (A degree from a law 
school shall not be required of any appli- 
cant whose legal education has been ac- 
quired under the provisions of R. S. 7-102 
and in conformity with Supreme Court 
Rule No. 34.) 

Rule IV of the State Board of Law 
Examiners shall be revised to conform to 
tule No. 39 of the Supreme Court as 
amended.—From The Journal of Bar As- 


sociation of Kansas. 


COMMITTEE ON INTEGRATION 
MEETS 


With President Twyman, president of 
the Florida State Bar Association, and 
John Dickinson, president of the Junior 


Bar Section, meeting with them the Com- 


mittes on Integration from the State Bar 
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and trom the Junior Bar Sect’on met in 
Orlando on October The members 
of the Committee are: Giles J. Patter- 
son, Jacksonville, Roy Sappentield, Miami, 
M. L. Yeats, Tampa, G. L. Reeves, Tampa, 
D. Stuart Gillis, DeFuniak Springs, W. 
A. Stanley, Jacksonville, J. T. Ellis, Miami, 
John Wahl, Orlando, and Raymer Ma- 
guire, Orlando. 

The Committee, which is) working on 
one of the two major items in a program 
for the year, will propose a_self-govern- 
ment bar known as integrated bar, which 
will enable the bar to bring about re- 
forms, entrance requirements, disbarment 
proceedings and unauthorized practice of 
the law. 


COURT CONSTRUES DIVORCE LAW 


The Supreme Court denied Morris 
Givens petition from Tampa and injune- 
geainst him if he violates the canon of 
legal ethies by advertising, As our read- 
ers will remember, he contended that the 
law was commercialized through the 90 day 
divorcee law which he charged discriminat- 
ed in favor of divorcee lawyers but  per- 
mitted them to advertise. 


sth JUDICIAL CIRCUIT ELECTS 

The members of the 8th Judicial Circuit 
Bar held their meeting in Gainesville on 
October Ist and elected the following of- 
ficers: Birkett Jordon, President; John 
A. Murphy, Vice President; Hyman Sobol, 
Seeretary-Treasurer; R. Layton and 
S. L. Seruggs, members of the Exccutive 
Committee. 


LIFE’S RECORDS CLOSED 


EDWARD L. WALBRIDGE 
Edward Walbridge, 79, formerly 
prominent in legal circles in Florida, Vir- 
ginia and Michigan, died in Norfolk, Vir- 
ginia, on October 3rd. He lett Miami 
xbout two years ago after practicing there 
nine years. 


VINCENT SEMPREVIVA 

Vincent Sempreviva, age 50, attorney 
of Tampa, long prominent in the Italian 
Colony there, was found shot to death in 
his automobile on October 19th. He was 
a former member of the firm of Sempre- 
viva & D’Arpa but more recently has 
Leen working with the Department of Ag- 
riculture. 
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AMERICAN 
JURISPRUDENCE 


@ Supplies a modern text treatment of the law 
featuring clarity of statement, thorough coverage 
and accuracy of citation. 


@ American Jurisprudence is a scientifically ar- 

ranged source of accurate information on every 

subject of the law for use in advising, in briefing, 

and in oral argument. 

For Full Details of Charter Subscribers Offer, Write to Either 
Lawyers Cooperative Publishing Co., Rochester, N. Y. 


or Bancroft-Whitney Co., San Francisco 


30 YEARS AFTER 


GRATEFUL ACKNOWLEDGMENT 
TO AN HONORABLE PROFESSION 


@ On April 18, 1906, the date of the great fire, the legal fraternity of this 
country was indebted to us in a sum in excess of $200,000. The fire de- 
stroyed all of our books of accounts. 


@ The lawyers of San Francisco having lost their entire libraries were 
absolved of their indebtedness to us, amounting to about $30,000. This 
left an amount due from outside lawyers of from $170,000 to $175,000. 
Having no lists of patrons, we sent a circular letter to the lawyers named 
in Martindale’s Legal Directory, advising them of our loss and asking for 
information as to their indebtedness to us. 


@ The responses to this circular were so prompt and so gratifying that 
we think the legal profession should know that of this total indebtedness 
of say $175,000, nearly $150,000 has already been reported to us, and we 
are receiving advices every day from parties who had not previously 
answered our circular asking about their indebtedness. 


@ It is but right to say that some of the San Francisco attorneys declined 
to accept the cancellation of their accounts and have paid same. Let it 
be known to the world that the legal profession is made up of men of the 
highest honor. 


(January, Nineteen Hundred Seven) 


BANCROFT-WHITNEY CO., San Francisco, Cal. 
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JACKSONVILLE 


The GEORGE WASHINGTON 


300 Rooms with Shower and Bath 
The Wonder Hotel of the South, Radio and every 


known facility for first class operations ee 
GARAGE in direct connection with lobby , 
RATES from $2.50 - JAN., FEB., MAR. from $3.00 Nolen B. Williams 


Manager 


The MAYFLOWER 


300 Rooms with Bath and Shower 
Famed for its hospitality and favored alike 


by Winter Visitors and Commercial Travelers 


eceRadio ee GARAGE adjoining 


RATES from $2.00 « » JAN., FEB., MAR. $2.50 


James J. Page-Manager 


The 
125 Rooms e « « « « Baths 


You'll be pleased with its convenience, cor.- 
“srt and service. Moderate prices prevail. 


GARAGE directly connected. 


RATES from $1.00 JAN, MAR.$1.50 Leland Turner-Maneeer 
e 


The GEORGE 
WASHINGTON 
200 Rooms with Bath and Showers 


Open all the Year Radio and every 
modern convenience and service for 
summer and winter comfort « « 


J. Jaeckel- Manager 


RATES from $2.50 - JAN., FEB., MAR. $3.00 
¥%& Reasonable Rates Posted in Every Room 
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“BEST SELLERS: 


Ten thousand novels are printed each year. Ad- 
ditional thousands of non-fiction books roll annu- 
ally from the presses. 


Most of these books you never even hear about— 
A hundred have a fleetin, life—a score become 
“best sellers.” 


And some live forever—mouldin3, men’s minds, 
changing, human customs, their influence lastin3, 
generation after Zeneration. 


The quality that makes books really great hes 
buried deep within their covers... a vital ele- 
ment instilled by the hands that made them... an 
unseen value uncommon to the rest. 


Shepard’s Citations possess exceptionally unseen 
value because of the careful and precise work- 
manship which guides the organization that pro- 
duces them ... and the indispensability of the 
function they perform. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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THE IDEAL CHRISTMAS GIFT 


In fact, a classic, 


at a greatly reduced price 


THE TRIAL OF JESUS 
FROM A LAWYER’S STANDPOINT 


(by the late Walter M. Chancler, Esq.) 


Volume One—The Hebrew Trial 
Volume Two—The Roman Trial 


I am happy to say that I have been very much in- 
terested in your treatment of the Trial of Jesus. 


You offer a novel and highly interesting exposi- 
tion of one of the most significant events in all history. 


Nicholas Murray Butler 
President of Columbia University 


Two Bind’ .ags 
DeLuxe Edition (3-4 Leather Binding) 
Original Price $12.00, now $7.50 


Regular Edition (Cloth Binding) 
Original Price $10.00, now $5.00 


A MOST APPROPRIATE GIFT FOR 
LAWYERS, CLERGYMEN AND LAYMEN 


Order Now 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 
LAW BOOKS 
Atlanta, Georgia 
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